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1 Introduction

Our inquiry

1. In launching her campaign to be leader of her party and Prime Minister, Theresa
May said that one way “to make our economy work for everyone is by getting tough on
irresponsible behaviour in big business [...] we're the party of enterprise, but that does not
mean we should be prepared to accept that ‘anything goes™.! It was in this sante.spirit that
we undertook our joint work on BHS.

2. We chose to investigate BHS because it encapsulated many of our ongoing concerns
about the regulatory and cultural framework in which business opetates, including the
ethics of business behaviour, the governance of private companies;ithe balance between
risk and reward, mergers and acquisitions practices, the governance and regulation of
workplace pension schemes, and the sustainability of defined besefit pensions. In Chapter
8 of this Report we set out how our work in these areas will@ontitue.

3. In the main body of the Report we consider the actions and conduct of those
who owned and operated BHS, those involved in the company’s March 2015 sale and
acquisition, and those responsible for protecting the pension fund.

» In Chapter 2 we demonstrate how the Greenfamily’became incredibly wealthy, partly
on the back of BHS, but in doing so reduced the @apacity of the company to invest and
succeed.

« In Chapter 3 we set out the growtlDof BHS’s pension deficit and the repeated failure of
Sir Philip Green and his directoksto tdke opportunities to resolve it.

o In Chapter 4 we explain Héw BHS was hurriedly sold to a manifestly unsuitable
purchaser in Dominic Chappell.and his company Retail Acquisitions Limited (RAL),
who came to the deal with no néw money or sustainable means of raising any. We also
explore the role of advisors:

 In Chapter 5 wecgnsider corporate governance in the Taveta group. We find a paucity
of challenge afndovetsight which allowed Sir Philip to run it as a family empire.

 InChaptes6+ve gxamine the shambolic RAL ownership of BHS during which Dominic
Chappetbandshis associates used BHS for personal gain as it crumbled around them.

« In Chaptet,7 we set out our conclusions.

4. Our inquiry will not be the end of scrutiny of the demise of BHS. We support
investigations by the Financial Reporting Council, the Pensions Regulator, the Insolvency
Service and the Serious Fraud Office.

Speech by Rt Hon Theresa May MP, 11 July 2016

2 We would like to thank our Specialist Advisers: Robin Ellison, Gabriel Moss QC, Sir David Norgrove, John Ralfe,
Mike Rollings, Ryan Perkins, Professor Prem Sikka and Hannah Thornley; and the staff of the House of Commons
Scrutiny Unit and Web and Publications Unit.
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Losers and winners

5. BHS, which was founded in 1928, was bought by Sir Philip Green in 2000. It became
part of the Taveta group, which is ultimately controlled by Lady Green, in 2009. On 11
March 2015 it was sold to Retail Acquisitions Limited (RAL), owned by Dominic Chappell.
BHS went into administration on 25 April 2016 and now faces being broken up: the end of
a longstanding fixture of the British high street.

6. Thejobs of the 11,000 employees of BHS,’ the majority of whom are low paid, are now
at risk. Mrs Patel, who is 56 and has worked for BHS since leaving school, teld us how she
felt “so helpless in what is happening”.* This was partly due to the prospestive cuts to her
pension entitlement. 20,000 current and former BHS employees face reductions to their
pensions of up to 77 per cent,’ though the typical cut is far lower and will be felt over time.
Those reduced pensions are set to be paid by the Pension Protection Fund (PPF), which
is supported by a levy on 6,000 other defined benefit pensioncschemes with 11 million
members. Many of those schemes are attached to businessesifar smaller than BHS: more
than 2,000 have fewer than 100 members.® Other companije§thatare suppliers to BHS are
now also under threat. More generally, Simon Walker,.Direatpr’General of the Institute
of Directors, said that the circumstances of the collapse ofA\BHS were “a blight on the
reputation of British business”.’

7.  BHS’s demise has created many losers. Its'11,000 employees face an uncertain
future seeking work or facing unemployment:1ts 20,000 current and future pensioners
face substantial cuts to their entitlements: Theirpension costs will now be met through
levies paid by other pension schemes, includihg many attached to small companies.
Companies in BHS’s supply-chain,cand their employees, have already been hit too.
The reputation of business, the engine of prosperity, has been damaged, to the dismay
of responsible investors, owners-andcbusiness leaders. The episode is not, however,
without winners. Many of these<losest to the decisions that led to the collapse of BHS
have walked away greatly entiched.despite the company’s failure.

BHS Annual accounts, June 2015, p.15

Mrs C Patel (PPF0022)

BHS Pension Scheme Annual report and accounts, March 2015, p. 7; BHS pension trustee minutes, 15 October 2015
PPF Purple Book 2015

Institute of Directors (PPF0057)

N o v AW
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http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/pension-protection-fund-and-the-pensions-regulator/written/35090.html
https://www.bhspensions.com/wp-content/uploads/2015/09/Bhs_-Audited-Accounts-31-03-2015.pdf
http://www.pensionprotectionfund.org.uk/DocumentLibrary/Documents/purple_book_2015.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/Letter-from-Institute-of-Directors-to-Work-Pensions-BIS-Chairs-re-BHS.pdf
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2 BHS under Sir Philip Green

8.  Sir Philip Green bought BHS in May 2000 for £200 million. He sold it to Taveta
Investments (No. 2) Limited (Taveta 2), another Green family company, in July 2009 for
£200 million.? Taveta 2 sold BHS in March 2015 for £1. We looked at the performance
of BHS to better understand the reasons for its decline and its prospects for recovery.
In particular, we examined the extent to which the Green family looked after its own
financial interests and those of the business.

9. There was an increase in profits in the early years of the Green familyls tenure and
dividends were only paid in these years. But the total dividends paid by BES Ltd were £414
million in the 2002-04 period, almost double the after-tax profits of 208 million. BHS
Group, the parent company, paid dividends of £423 million in thigiperiod.’ These would
have included the value of dividends paid by BHS Ltd, as well &s-additional items such
as the sale-and-leaseback deal with Carmen discussed in this'¢hapter and the amortised
negative goodwill (the value of assets above the original purehaseprice)." We were told
that the Green family received £307 million of this."' Thiséfteotiyely removed value from
the company, precluding its use for purposes such as investment ér pension contributions.'?
Whilst BHS was not alone in this period in paying dividendsin excess of profits, the scale
of the payments were proportionately far higher as @ peréentage of net profits than key
competitors."

10. The BHS dividends were not the only<example of the Green family paying itself
dividends far in excess of company profits: In-2005, the parent company of Sir Philip’s
Arcadia group of companies, Taveta Investments Ltd (“Taveta”), paid a record dividend
of £1.3 billion, described as “the biggést paycheque in British corporate history.'"* A major
corporate restructuring was requireéd to make the dividend possible. The payment was
effectively funded by taking out loan§ of around £1 billion, significantly reducing the
covenant of the Group."

11. Inevidence, Sir Philipdid met-consider BHS paying dividends so far in excess of profits
improper or unwarranted. Invhis view, the company was profitable and the dividends
were conservative.'® Fellow ghareholder at the time, Robin Saunders, also thought that the

8 Taveta Investments-No. 2) bimited, Annual accounts to 29 August 2009. Taveta 2 took out a 10-year £200 million
loan at an 8 percent interest rate to fund the purchase. That loan was provided by three companies owned by
Lady Green.anid registered offshore. (Letter from Lady Green, 4 July 2016)This transaction is set out in further
detail in paragraph 18 of this report.

9 BHS Ltd%actounts\2001-2014

10 BHS/&GrOup aceQunts 2001-14

11 LetterfrondPaul Budge, 14 July 2016; Letter from Taveta commenting on 15 June transcript

12 Letter from'Sir Philip Green, 13 July 2016

13 BHS Ltd, Primark, and M&S Company Accounts; BHS paid dividends of 172 per cent, 110 per cent and 305 per cent
of net profits attributable in 2002, 2003 and 2004. In the same three years, Primark paid dividends of 69 per cent,
55 per cent and 71 per cent; Marks & Spencer paid dividends of 156 per cent, 52 per cent and 47 per cent.

14 ‘Philip Green pays himself record £1.2bn,’ The Guardian, 21 October 2005

15 Taveta had purchased Arcadia in 2002 for £850 million (or £866.4 million, including fees and expenses). In 2004,
Taveta Investments No.2 Ltd (“Taveta 2") was established and took ownership of Arcadia in return for shares to
the value £2.3 billion, effectively revaluing the company and making that increase in share valuation available
for dividend payments. It was confirmed to us that Taveta 2 was established for this purpose. It appears that this
dividend was ultimately funded through loans: the value of loans on the Taveta balance sheet increases by £1
billion and its shareholder equity is reduced by the same amount. Effectively, Taveta 2's shareholders realised £1.3

billion of the assumed revaluation of Arcadia, funded through raising loans.
16 Qs 1743-1747


https://beta.companieshouse.gov.uk/company/05137091/filing-history
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/Lady-Cristina-Green-response-to-committees-04072016-Redacted.pdf
https://beta.companieshouse.gov.uk/company/00229606/filing-history
https://beta.companieshouse.gov.uk/company/03858895/filing-history?page=2
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Paul-Budge-14-07-2016.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/Taveta-Investment-Ltd-comments-oral-evidence-transript-15-06-2016.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Sir-Philip-Green-13-07-2016.PDF
https://www.theguardian.com/business/2005/oct/21/executivesalaries.executivepay
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/pension-protection-fund-and-the-pensions-regulator/oral/34431.html
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dividends were justified."” Sir Philip argued, reasonably enough, that the dividends should
be seen in the context of the company’s profitability at the time they were paid, rather than
the later dwindling profits and the subsequent loss-making period after 2009." It was his
choice to consider the prevailing retail environment at that time and decide whether to
invest or extract cash.

12. The high level of dividends paid in the early years of Sir Philip’s ownership, followed
by several years of losses, meant that BHS was left in a far weaker position by 2014 than
it had been when it was bought in 2000."” By 2014, BHS was left on life-support, having
drawn on all its accumulated reserves and more as a result of large divid and heavy
losses. It was effectively propped up by debt to other Green family condpanies totalling
around £250 million—debt that Sir Philip was largely forced to write @when he sold the
company.

Table 1: BHS balance sheet: 2001 and 2014 . Q
N

Total assets
Total liabilities . .6
Net assets: 295.6~0Q’ AL 56.3
of which: RN
Share capital . ﬁ'; ?\(0 " 667
Accumulated reserves @.8‘. N -323.0
Source: BHS Company Accounts QA ) QQ\

13. The improvement in BHS’s ﬁrggﬁﬁ?ty in the early years of Sir Philip’s tenure is
indisputable. However, this appéars to have been achieved primarily through cost-cutting

eddh the latter years (see Figure 1, below). Sir Philip initially

@business.

of Sir Philip’s tenure and d
cut costs but he did not

17 Qs 917 & 946 (Robin Saunders)

18 Q1744

19 As a private company, BHS's accounts were much less forthcoming than they had been when it had been a publicly
listed company, with little commentary given in the accounts after 2001 on performance, cost drivers or the nature
of any investment which took place. The position is further complicated by the changing ownership structures of
BHS and related companies, inter-company transactions and the lack of any published accounts since the sale to
RAL.
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Figure 1: BHS Turnover and Profit 2000-20142°

Turnover: M & S, Primark and BHS, £ million
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20 BHS Company Accounts. NB the peak in 2009 turnover coincided with a longer than usual accounting year,
following the integration of BHS into the wider Taveta corporate group.
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14. Inhis evidence to us, Sir Philip rejected the idea that the dividend payments had been
at the expense of subsequent investment. He said that £600 million was invested in BHS in
the years after the dividends were paid.* Regardless of this, it is clear that during Green’s
ownership, BHS’s tangible fixed assets diminished in value—from £430 million in 2000
to £183 million in 2014;* i.e. Sir Philip did not invest enough to maintain the value of the
company.

Figure 2: BHS Gross and Net Investment 2000-2014%

&
QO
BHS, Gross and net investment in fixed assets (£mi||&ﬁ)

80
60
40

20

-20

-40

o %o O

2001 2002 2003 2004 2005 2001200@@08 2009 2010 2011 2012 2013 2014

I net investment t%Zdepcrj@iation e or0SS investment

15. Another way in which Siregqip ngle to boost BHS’s profitability in the short-term,
while ultimately increasin @ s to other Green family companies, was through the
sale of property. In 2001, B G@ngtsold anumber of BHS stores to Carmen Properties Ltd
(Carmen) as partofa sa@ancﬁkaseback arrangement. Ten stores were sold to Carmen—a
Jersey-registered c%:?ﬁy o\@ned ultimately by Lady Green*'—for £106 million. BHS Ltd

Q)

then paid rent to erffor the use of these properties. They were ultimately sold back
to BHS as part ¢f the sale to RAL for only £70m (with the proceeds of the sale going to
Lady Green e beneficial owner) but, over the lifetime of the sale-and-leaseback
arrangement,-rent©f £153million was paid by BHS to Carmen.* The arrangement would
have actedto reduce profits earned in the UK on which tax was payable. It would also
have ax(@leﬁts for the Green family, given that Carmen Properties was registered
in Jersey. 2.

16. Sir Philip Green’s family accrued incredible wealth during the early, profitable
years of BHS ownership. Over the duration of their tenure, significantly more money

21 Q1782

22 Analysis of BHS Accounts Tangible Fixed Assets Notes 2000-2014

23 BHS Ltd Company Accounts 2000-2014

24 Letter from Lady Green, 4 July 2016

25 BHS Group Accounts Related Party Note 2002-2008; BHS Ltd Accounts Related Party Note 2009-2014

26 BHS would have recorded the rent it paid as an expense that could have been offset against tax. While Carmen
Properties would have paid tax on rental income as a non-resident landlord, Lady Green would not have paid tax
on any profits taken from Carmen, given that it is a Jersey-based company.



http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/pension-protection-fund-and-the-pensions-regulator/oral/34431.html
https://beta.companieshouse.gov.uk/company/00229606/filing-history
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/Lady-Cristina-Green-response-to-committees-04072016-Redacted.pdf
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left the company than was invested in it. There is no evidence of improved turnover,
market share, or major increase in investment that might be expected from a leading
retailer. Investment was evidently either inadequate in scale or ineffective in improving
the competitive edge of the business. This sustained poor retail performance forms the
backdrop to Sir Philip’s efforts to sell the business.
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3 Pension schemes

17. BHShastwo defined benefit pension schemes: a main schemeanda senior management
scheme. The schemes are managed separately from BHS by a board of trustees who act in
the interests of the beneficiaries. Trustees are responsible for collecting contributions from
both the members and the sponsoring employer, investing assets and paying benefits.””
Defined benefit pensions are a form of deferred pay.?® Trustees are tasked, among other
things, with working collaboratively with the employer to attempt to ensure that those pay
promises are met.

18. Work-based pensions are regulated by The Pensions Regulatorx(TPR). TPR is
expected to protect the benefits of scheme members while minimisingany adverse impact
on the sustainable growth of the employer.” TPR also has an objective of reducing the
risk of the Pension Protection Fund (PPF) having to pay compensation.’® Subject to
certain conditions, the PPF provides compensation to members'of defined benefit pension
schemes if the sponsoring employer enters insolvency and there are insufficient assets in
the scheme to pay PPF levels of compensation. Those leyéls areJower than the pensions
promised by the employer.” The PPF is funded by a risksbased lévy on eligible schemes.*

Growth of BHS pension deficits

19. Table 2 shows trends in the health of the BHS-pension schemes. The schemes were
in a combined surplus of £43 million whemSir Philip Green bought BHS in 2000. The
surplus gradually declined and the schentes fell\into combined deficit in 2006, following
the period when large dividends were paid tecthe Green family. By the time of the sale in
2015 the value of the schemes’ assets+Was almtost £350 million short of the liabilities.

Table 2: Trends in BHS pension surplus/deficits

Pension surplus/deficit, £ million
Data from tri€nniakactuarial valuations at 31 March

Main scheme  Senior scheme Total
2000 26 17 43
2003 12 16 28
2006 -19 11 -7
2009 -148 -18 -166
2012 -211 -22 -233
2015 -315 -30 -345

Source: BHS pension trustee minutes, 27 Sep 2000, 21 May 2003, 16 Aug
2006, 29 June 2010, 24 July 2012, 19 May 2015
Note: 2015 valuation has not yet been finalised.

27 TPR Trustee guidance, issued December 2007

28 TPR Code of practice no. 3 “Funding defined benefits”, para 45

29 Pensions Act 2004 s5

30 Asabove

31 Members who have already reached the PPF’s definition of normal pension age receive 100 per cent of scheme
benefits, subject to lower levels of indexation than is typical in schemes. Members who have not yet reached that
age receive 90 per cent of scheme benefits, subject to a cap. Those reduced payments are also subject to lower

indexation.
32 Eligibility terms are set out on the PPF website.
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BHS 1

20. Following the proposal by BHS of a Company Voluntary Arrangement (CVA) on 3
March 2016, the pension schemes entered a period of formal assessment for entry into the
PPFE.** The deficit for the purposes of Section 75 of the Pensions Act 1995, an estimated
cost of purchasing annuities to guarantee promised benefits to each member of the
schemes, was £571 million.** Recent falls in expectations of future interest rates act to
reduce expected returns on pension scheme assets and have therefore further increased
deficit estimates.

21. BHS declined to make the employer contributions necessary to maintain the
sustainability of the pension schemes over the duration of Sir Philip Greef’s period in
charge.” The chair of the board of trustees from 2000 to 2013, Dr Mdrgaret Downes,
was concerned enough about the declining state of the schemes in 2005 to write to the
then Chief Operating Officer of BHS, Paul Coackley, seeking written assurances of
the company’s long-term commitment to the schemes, including paying the requisite
contributions.”® Assurances on those terms were not forthcofiring.’”” Trustee demands
for increased contributions were initially resisted on the grounds. that investing in the
business would be more lucrative and then, when BHS s struggles intensified, on the
grounds they could not be afforded in a company that was, il the words of Mr Coackley,
being “stripped to the bone”.* The company also repeatedly rejected demands for the
pension schemes to take security over company assets. Aftention was, however, paid to
trying to reduce BHS’s PPF levy. This first took place through the avoidance mechanism of
a guarantee from Davenbush Ltd, a related company, which on review the PPF deemed not
to provide the purported substantial reductiety in risk.”® Then, when the levy was adjusted
upwards, a “very aggrieved” Sir Philip soughtte lobby the then Pensions Minister in a
“rather aggressive” manner.*

22. Negotiations over the deficit-recovery plan relating to the 2009 valuation of the
schemes began with the company maintaining that it had a fixed pensions budget of £6.5
million.* This figure was calatlated@yith no apparent regard to the sustainability of the
schemes. TPR investigated the"plan because of concerns about the length of time—12 and
a half years—it would take\the scheme to become fully funded, and because of some of the
optimistic assumptionswsed.*While many schemes fared badly in the light of the 2008
financial crisis, the BHS scHémes weakened more markedly than their comparators.*

33 In practice, this meanitthat tie schemes would have gone in to the PPF and pension payments made at PPF levels,
unless the schemes.could give assurance that they could be sustainable in paying above PPF levels of benefits. The
act of entering,into thelCVA made it harder to secure a resolution on the pension schemes.

34 Q38

35 BHS pengiogitrustee minutes, 11 June 2002, 24 November 2006, 13 February 2007, 8 May 2009, 26 August 2009

36 Letter frogf Dr hargaret Downes to Paul Coackley, 29 August 2005

37 Lettéytrom Padr Coackley to Dr Margaret Downes, 11 January 2006

38 BHS pénsiof trustee minutes, 20 November 2007, 25 November 2008

39 Letter from Alan Rubenstein, 11 May 2016

40 Letter from Rt Hon Steve Webb, 13 June 2016; BHS pension trustee minutes, 31 October 2012

41 BHS pension trustee minutes, 8 May 2009. The minutes record “Paul Coackley remains adamant that the
Company'’s pension budget cannot exceed £6.5 million per year”.

42 Letter from TPR, 20 May 2016

43 TPR, Scheme funding statistics May 2014. The BHS Pension Schemes’ 31 March 2012 funding valuation can be
compared with that of other schemes that had valuations at the same time. TPR reported on “tranche 7" DB
schemes in May 2014. Tranche 7 comprises schemes with effective valuation dates falling from 22 September 2011
to 21 September 2012, so the 31 March 2012 BHS valuation falls neatly in the middle of this. Measured by assets as
a percentage of technical provisions, BHS was significantly more weakly funded than the median in 2012 (62 per
cent compared with 81 per cent) and its position worsened slightly from 2009 (65 per cent to 62 per cent), whilst
Tranche 7 schemes typically improved. In 2009 BHS was just above the lower quartile of schemes whereas by 2012
it was just above the bottom 5 per cent.
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http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Steve-Webb-13-06-2016.pdf
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23. The 2012 valuation followed a similar pattern. Sir Philip insisted that £10 million,
which would be provided by a loan from the wider Taveta group,* was the maximum
annual contribution the employer would make. The trustees were unable to negotiate
any concessions.”” The arithmetic consequence was a 23 year recovery plan.*® This was
an extraordinary length of time to recover a scheme in distress: 8 years was the median
at that time, while 95 percent of comparable schemes had a recovery plan of less than 17
years.” The payments barely covered the interest on the schemes’ deficit and that deficit
continued to grow in the light of this agreement.*

24. Sir Philip told us that he had no involvement in the pension schemescyefore 2012.#
He suggested the trustees had made “stupid, stupid, idiotic mistakes” and were “asleep at
the wheel” of the pension schemes, given he would have been willing té-offer much larger
contributions earlier had he been aware of the growing deficit.* Siz-Philip, however, made
repeated representations to the trustees on their investment strategy between 2002 and
2008.°' His trusted senior finance directors Paul Coackley and(Paul Budge were in even
more regular contact with the trustees.” Sir Philip also investigated the possibility of an
insurance company buy-out of the schemes on multiple oceasions during that period.> The
board of Taveta considered regularly and in detail the 2009 valuation of the BHS pension
scheme, including the size of the deficit, the level of cogtributions and the withholding of
security.”* Sir Philip Green was present at those meetings,"The BHS company accounts,
for which as a director he was responsible, included infé#mation on the pension deficit in
each year.

25. When Sir Philip Green bought BHS;: the pension schemes for which he became
responsible were in surplus. As these Schemes declined into substantial and
unsustainable deficit he and his direCtors repeatedly resisted requests from trustees for
higher contributions. Such contributions’were not charitable donations: they were the
means of the employer meeting its‘obligations for deferred pay. We reject any assertion
that Sir Philip was not aware(of the’gtowth of the deficit: he had a responsibility to be
aware and he was aware. That there is a massive deficit is ultimately Sir Philip Green’s
responsibility.

44 Q 1880

45 BHS pension trUstée mibites, 31 October 2012 and 21 May 2013; Q 742. The 31 October 2012 minutes state that
because of “the private'company status of BHS Limited [...] these payments are effectively being met by Sir Philip
and the Gneén family”.

46 Q 746

47 TPR/Secheme fdhding statistics May 2014. TPR analysis of “tranche 7" valuations (conducted between 22
September2011 and 21 September 2012), shows that the median recovery plan length was 7.8 years and the 95th
percentile was 17.1 years.

48 BHS pension trustee minutes, 19 May 2015

49 Qs 1854-6

50 Q 1895, Qs 1869-70

51 See, for example BHS pension trustee minutes, 11 June 2002, 10 September 2002, 30 October 2002, 21 May 2003,
22 May 2003, 21 November 2003, 8 June 2006, 8 April 2008

52 See, for example (up to 2012 valuation), BHS pension trustee minutes, 27 September 2000, 20 March 2002, 11 June
2002, 26 February 2003, 21 May 2003, 16 June 2005, 22 November 2005, 8 December 2005, 15 February 2006, 15
May 2006, 8 June 2006, 24 November 2006, 14 August 2007, 20 November 2007, 25 November 2008, 2 March 2009,
8 May 2009, 19 May 2009, 12 June 2009, 23 June 2009, 26 August 2009, 24 November 2009, 1 February 2010, 16
February 2010, 20 May 2010, 29 June 2010, 12 October 2010, 30 November 2010, 13 December 2011, 14 March 2012

53 Evidence from Rothesay Life (PPF00187)

54 See, for example, TIL board minutes 24 September 2009, 28 January 2010, 18 February 2010, 23 March 2010.
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26. The 23 year recovery period for the pension scheme established in 2013 was
extraordinary. The annual payments of £10 million, which were calculated with no
apparent regard to the sustainability of the scheme, were presented to the trustees as a
non-negotiable offer. The payments were wholly inadequate and the deficit continued
to grow.

Project Thor

27. Project Thor was a proposed solvent restructuring of the BHS business. Itwas devised
by Deloitte, who were appointed by Taveta to advise on it in November)2013.> Thor
included several strands:

a) writing-off intra-group BHS debt;
b) renegotiating with landlords and suppliers; and
¢) restructuring the pension schemes.*®

Successfully implemented, Thor would have made BHS:a nfope sustainable business. It
would also have made it a more attractive proposition’to a potential purchaser.

28. An initial proposal for Thor was presented to-€hrisMartin, the new chair of trustees
of the pension schemes, on 29 January 2014. Heywas,told that, as Taveta would no longer
support BHS, the company would go insolvent,.dfid the schemes into the PPF, unless
Thor was implemented.”” Scheme membexrs-withgension pots with a capital value of up to
£18,000 would be given the option of regéivingalump sum payment.*® Those who did not
take up this option or had larger pensioh pots.would be transferred into a new scheme. The
new scheme would provide benefits\above'PPF levels but substantially below entitlements
accrued. Taveta was proposing to make a one-off contribution of approximately £54
million. As the schemes would shortly report a combined £225 million deficit, in simple
terms, it was proposed that Scheme members would therefore bear three-quarters of the
cost of pensions restructuting.?

29. A period of discussion fellowed between the trustees, who appointed KPMG to advise
them on the project,/and Faveta, advised by Deloitte. There was ongoing disagreement
about the “estinfatéd eutcome statement”, the prospective value to the schemes in the
event of insolveficy.Ascertaining this figure was necessary for the trustees to establish
that Thor waspreferable to insolvency for the schemes.®® Among other things, TPR needed
this amogrit'to be less than the one-off contribution being proposed by Taveta in order to
approyé&ThorsThe trustees expressed further concerns including:

« many aspects of the proposal had not been “properly addressed or thought through™;*

55 Letter from Deloitte, 6 June 2016

56 Project Thor presentation, Deloitte, 29 January 2014

57 BHS pension trustee minutes, 6 February 2014

58 As above

59 BHS pension trustee minutes, 6 February 2014, 24 June 2014
60 For example, BHS pension trustee minutes, 24 June 2014

61 BHS pension trustee minutes, 22 April 2014
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o the structure of the plan was untested and therefore was likely to attract considerable
interest from TPR;*

« the proposed timeline, by which Deloitte had hoped to deliver Thor by early 2015

having secured TPR clearance in Autumn 2014, was “over-optimistic”;*
« theyremained to be satisfied that the “burning platform” of inevitable BHS insolvency
had been established, given the complexities of Taveta governance;** and

» though they were under pressure to complete due diligence quickly, they had not
been provided with the necessary data: for example, they were told that cash flow
data distinguishing BHS from Arcadia were not available because transactions were
operated through a single group account.®

Chris Martin asserted that the trustees would not be “bumped inte’agreeing” Thor.*

30. Thetrustees broadly concurred with the company, however, that a restructuring along
the lines of Thor was desirable.”” The trustees sent TPR a sun¥hary.of the proposal, known
as the Thor “storybook”, on 3 July 2014.°® A draft cleararfce application was submitted to
TPR by Taveta on 17 July 2014. This included a request for-a Regulated Apportionment
Arrangement (RAA), ararely-used device which TPRwouldtheed to approve for Thor to be
implemented.® The proposal submitted lacked keyfinangial data, including the estimated
outcome statement.” This figure, and the assumption$ behind it, remained a matter of
dispute between Deloitte and KPMG. On 22.Augtist’2014, Chris Martin estimated that
their respective estimates of the Taveta coatribution necessary were £40 million apart.”

31. TPR has various regulatory powers inténded to ensure that sponsoring employers
cannot avoid their responsibilitie{ fo pénsion schemes. These are known as “moral
hazard” provisions.”” From their initialreceipt of the storybook, TPR expressed concerns
about moral hazard with respect’to the¢ BHS schemes.”” On 22 August 2014, TPR asked
the trustees to establish whether a"better settlement for the schemes than Thor might be
achieved through the use @kmorathazard powers.” TPR discussed this requirement with

62 BHS pension trustee minutes,6 March’2014

63 BHS pension trustee minutes, 6 Mdarch 2014 and note of meeting between Taveta, trustees and respective
representatives, 7 Main2014

64 BHS pension trusteefnihutes{22 April 2014

65 BHS pension trusteesminutes, 22 April 2014

66 Notes of conference call between trustees and advisers, 20 May 2014

67 Q 227-8 (David. Clark€'gnd Tony Clare) and Project Thor, Proposed pensions solution: Clearance Application to TPR,
sent to TPR.ON 3 July'2014

68 Project Thot, Proposed pensions solution: Clearance Application to TPR, sent to TPR on 3 July 2014

69 Thegyiginal THor proposals presented to the trustees included voluntarily seeking clearance from TPR. It was
envisaged that members would be moved into the new scheme in bulk without providing consent. This proposal,
about which the trustees had expressed reservations (see minutes of the 6 February and 6 March 2014 meetings
of the trustees) had been dropped by the 7 May 2014 meeting between Taveta and the trustees. It was not clear
how the Scheme Actuary would give the required certificate that the benefits were “broadly no less favourable”.
As some members would inevitably not have provided consent to either a lump sum or joining the new scheme,
a residual scheme would result. It was intended that the residual scheme would enter the PPF. This would require
RAA approval from TPR and the PPF. TPR stressed that RAAs are “extremely uncommon” and intended by
Parliament to be used rarely. See Letter from TPR, 20 May 2016.

70 Draft Clearance Application by Taveta to TPR, 17 July 2014

71 Notes of conference call between Chris Martin and TPR, 22 August 2014. Deloitte suggested an estimated outcome
statement of £50 million while KPMG believed it was “more like £90 million”.

72 Pensions Act 2004 s38-51

73 Note of call between trustees and TPR, 7 July 2014

74 Notes of call between Chris Martin and TPR, 22 August 2014
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Taveta on 28 August.”” TPR subsequently wrote to Chris Martin on 4 September setting
out the information the trustees needed to request. This included data on dividends, intra-
group payments including rents and management charges and the use of BHS as collateral
for business purchases or debt,” back to the acquisition of BHS in 2000.”

32. Ina conference call the next day Paul Budge and Neville Kahn, of Deloitte, informed
the trustees that Sir Philip wished to “pause” Project Thor pending a review of all options
in January 2015. Though the role of TPR was discussed, including Sir Philip’s concern that
it was “taking an overly keen interest in Thor”, the reasons cited for the pausedecorded in
the trustees’ notes were:

« “economic uncertainty, given the Scottish independence vote”;

« “political uncertainty/global tensions”, referencing Russia, Uktaine and the Far East;
and

» “Christmas/peak trading period — to allow BHS’s new (namagement the chance to
prove themselves”.”

In a subsequent private discussion, Chris Martin noted-that-Sir Philip and his company’s
position had “changed since yesterday”.”” He subsequently-teld us that the pause was “very,
very disappointing” given Thor promised to provide’befter benefits to pensioners than the
PPE®

33. In the aftermath of Sir Philip’s decisionirot ta-proceed with Project Thor, the trustees
and TPR were aware both that BHS could notdequately meet its pension responsibilities
alone and that Taveta did not intendsp continue supporting it.* The trustees noted that
“TPR will be very concerned because thetiain Scheme is so significantly under-funded
and therefore a risk to the PPF}.**As the deficit would continue to grow, the failure to
agree a restructure would leaye‘the PPF liable for greater compensation in the event of
insolvency. The trustees quite properly acted quickly, de-risking the schemes’ assets
and preparing for a possible un:pausing of Thor in early 2015 through, for example,
continuing to seek agreement\on the estimated outcome statement.** Though Sir Philip’s
stated position was thaf all gptions remained open for BHS and its pension scheme, Paul
Budge and Neville’Kahn‘acknowledged that a “business as usual” outcome was no longer

75 Email from Eversheds to Chris Martin, 29 August 2014

76 Inits call with trustees on 22 August 2014 TPR said that it was interested in the Green family’s acquisition of
Arcadia being “supported” by their ownership of BHS.

77 Letter from TPR to Chris Martin, 4 September 2014

78 Notes of conference call between Taveta, the trustees and their respective advisers, 5 September 2014. See also

correspondence between Deloitte and TPR regarding the pause.

79 Notes of call between trustees and their advisers, 5 September 2014

80 Q665

81 The notes of a call between trustees and their advisers on 5 September 2014, the day Thor was paused, state “The
‘genie’ is well and truly out of the bottle"”.

82 Notes of call between trustees and their advisers, 5 September 2014

83 As above

84 Email from Chris Martin to Paul Budge and Neville Kahn, 15 September 2014
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credible: some form of resolution was needed for the schemes to be sustainable.®> The
trustees continued to press for the moral hazard information that was a pre-requisite of
TPR signing off any subsequent proposal.®® Sir Philip continued to refuse to provide it.*”

34. The pension deficit had long been a substantial barrier to the sale of BHS. Project
Thor was a credible approach to making the company’s pension liabilities more
manageable. With a resolution of pension liabilities a sale of BHS to an appropriate
purchaser would have been more possible. Thor would have resulted in reductions to
pension entitlements, but these cuts would have been smaller than BHS{pénsioners
now face in the PPFE.

35. The Arcadia board cited a variety of explanations for pausing Project Thor,
ranging from Christmas to the Scottish independence referendunt-and instability in
Ukraine. We do not accept them. The primary reason was Sir Philip Green’s resistance
to TPR’s moral hazard requests. He did not wish to respond torequests for information
regarding historic dividends, management charges, sale and leaseback arrangements,
inter-company loans and the use of BHS shares or assets astcollateral for company
purchases. At best this demonstrated a lack of willingnéss to act to secure the pension
funds’ future.

Pension schemes and the sale

36. The proposed sale of BHS to RAL (knowi at ¢hat time as “Swiss Rock”), came as a
surprise to both the trustees and TPR.*® Ata'meeting with Paul Budge and Neville Kahn
on 2 February 2015, Chris Martin was told thatthe decision to sell was primarily a result
of Sir Philip Green having decided that Project Thor had become too expensive.*

37. At that same meeting, Chris Martin was told that RAL was the preferred purchaser,
that Goldman Sachs was leadingtHe corporate finance process and that RAL had deposited
£35million in abank accountasa statement of means.* Only the first of these was correct.”
Surprised that a bidder was\willinig'to take on the pension schemes in full,> Chris Martin
sought assurances that¢the pfoposed purchaser could meet their obligations. Sir Philip
told him that RAL were pré¥iding £120 million of working capital as a requirement of
their offer.”® That dls¢ did-hot prove to be the case.”* Annual pension contributions of
£10 million, as agre€d imthe 23 year recovery plan, would be provided for three years, split
equally betweén//laveta and RAL. There was no commitment after three years.*

85 Chris Mar{ih's notes of meeting with Paul Budge and Neville Kahn, 24 September 2014

86 See/in particular, the detailed request for moral hazard information sent from KPMG to Deloitte on 3 October
2014 and.Clris Martin’s notes of meeting with Paul Budge and Neville Kahn, 8 December 2014 (in email on 13
December)

87 See Chris Martin’s notes of his meeting with Paul Budge and Neville Kahn on 8 December 2014. Sir Philip proposed
that the signing off of accounts by PwC, his company’s auditor, would provide the necessary assurances.

88 See email from Chris Martin to TPR regarding press speculation of a sale, 26 January 2015

89 Chris Martin’s notes of meeting with Paul Budge and Neville Kahn, 2 February 2015

90 As above

91 ACE transferred £35 million to an Olswang escrow account two days later, on 4 February 2015. That transaction
is considered in Chapter 4. The trustee minutes of 3 March 2015 further cites Tony Clare of Deloitte stating that
Goldman Sachs were advising Taveta 2.

92 Chris Martin’s notes of meeting with Paul Budge and Neville Kahn, 2 February 2015

93 Chris Martin’s notes of meeting with Sir Philip Green and Tony Clare, 19 February 2015

94 See Chapter 4

95 This arrangement was set out in Schedule 8 of the BHS Sale and Purchase Agreement, 11 March 2015
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38. The trustees were also told they would be given a security package, which they
understood to be “mitigation for detriment to the sponsoring employer’s covenant”,
though it was not clear what was expected in return. Originally, and in addition to the
three years of pension contributions, the scheme was to receive floating charge over
the BHS stock capped at £20 million and was to be assigned £80 million of Arcadia’s
intercompany loan balance to BHS. Following the sale, on 23 March 2015, the trustees
were told that their total support package would be a £40m fixed and floating security
plus £15m of contribution support.”® That reduced security ultimately proved illusory. It
was withdrawn by Sir Philip Green in a phone call with Chris Martin on 7 Qstober 2015
having never formally been put in place. Sir Philip said he would hold batk assignment
until discussions with TPR had been resolved.”

39. Chris Martin first met Dominic Chappell and RAL on 19 Eebruary 2015. He was
accompanied by Tony Clare, Taveta’s adviser from Deloitte. RAL explained that they would
only proceed with the purchase if they understood a Thor-liké solution to the pension
scheme could proceed.”® Mr Martin was surprised, however, that due diligence regarding
the pension schemes “had not been the focal point anticipated ;2 indeed, at that point no
pensions papers had been disclosed to Grant Thorntonywhd were conducting financial
due diligence on behalf of RAL.'* Grant Thornton contrastedhArcadia’s “very responsive”
approach to information requests on non-pensionssues, to the limited provision of
information on the state of the pension scheme:¥ In~dn email five days before the sale,
Keith Hinds of Grant Thornton recounted TonyClate stating that Sir Philip had refused
to grant Grant Thornton access to TPR or-Chris\Martin.'”® The same email illustrates
various other misconceptions about Project Thet, including that that the trustees and
Sir Philip had “broadly agreed” that-a £50million contribution would ensure that a
Thor-like arrangement would be of 16 material detriment to the schemes.'”® Paul Budge
had opted not to “enlighten” Domfiijiic Chappell about the far higher updated cost of a
potential restructuring in an edrlier ekchange.'®* Neither RAL nor their representatives
met TPR, nor had any furtherimleetings with the trustees. The RAL minutes for the board
meeting that approved the;purchase of BHS note that a direct approach to the trustees
without the seller’s perpiissionirisked “de-railing the deal”.!® Sir Philip chastised Chris
Martin the following day for jeopardising the sale by demanding guarantees of security
and informing the puyrchaser that pension contributions might need to increase to £30
million per year.!*

40. Based on“the dimited high-level information to which they had access, Grant
Thornton were able to report to RAL that the pension schemes’ size and deteriorating

96 Written submission from Chris Martin on pension security package

97 BHS pension trustee minutes, 15 October 2015

98 Chris Martin’s notes of meeting with Dominic Chappell, Eddie Parladorio, Lennart Henningson and Tony Clare, 19
February 2015

99 BHS pension trustee minutes, 3 March 2015

100 Chris Martin’s notes of meeting with Sir Philip Green and Tony Clare, 19 February 2015

101 Q 825-827; Letters from Grant Thornton, 23 June 2016 and 7 July 2016

102 Email from Keith Hinds to RAL and advisers, 6 March 2015

103 Email from Keith Hinds to RAL and advisers, 6 March 2015

104 Email from Paul Budge to Sir Philip Green, 20 January 2015, in Goldman Sachs documents

105 RAL board minutes, 11 March 2016

106 Chris Martin’s notes of call with Sir Philip Green, 12 March 2015
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funding position presented “a real threat to the viability of the business” unless a Project
Thor-style settlement could be achieved. They also warned of the possibility that such a
deal could be rejected by the trustees, TPR or PPE.'"”

41. Olswang, RALs legal advisers, also had only limited pensions information. In their
due diligence report, prepared for RAL, they noted that the schemes were “anywhere
between £250 million and £500 million in deficit”, which was “far too large for a group
that is this size that is loss making” and therefore the schemes needed to be “restructured
post Completion”.!*® Stating that they, too, “had not been permitted access” tothe trustees
or TPR, Olswang highlighted the “inherent risk that the trustees or the s¢gulator may
engineer a situation post-Completion which is adverse to the Buyer.dnd the Group’s
prospects™.'” RAL were aware that implementing Project Thor wouldbe “expensive and
time-consuming”.""’ It is not clear that they understood how reliant any.pensions resolution
would be on Sir Philip’s willingness and ability to negotiate with TPR an appropriate
contribution. Olswang were told, by Taveta or their advisers,&hat TPR had “raised no
particular concerns” regarding the draft clearance applicatiofy: That was simply not true.
There was, the Olswang report noted, “no supporting evideinces-beyond the seller’s word”
that Thor had been acceptable to TPR and the trustees.

42. Taveta had barely more contact with TPR than(RAL3# the run-up to the sale. Paul
Budge told Chris Martin on 2 February 2015 that'Sir Philip was unlikely to agree to any
moral hazard work unless he was compelled to do,so. M#Martin warned that TPR’s interest
in the schemes would be “heightened by anxacquisition™ "> On 3 March, TPR wrote to
Arcadia expressing concerns about the salésincluding that trustees were awaiting critical
information, and requested an urgent nieetifig:*'* At this meeting, which took place the
following day, Sir Philip Green set odt’a preposed settlement for the pension schemes in
the event of a sale and a possible subséquent Thor-style restructuring of the schemes. The
options open should the sale not proceed were also discussed.'* No formal applications
were submitted and it was nof cléar qvhat he was expecting of TPR. It was also not clear
to TPR that the purchaser was aware of Sir Philip’s proposals.'® In a subsequent letter to
Sir Philip on 5 March, TPR éxplained that the meeting would be the beginning of a “more
intense” period of engagement-between TPR and his company."*

43. Intheevent, thatletter-éoncluded the engagement between TPR and Taveta in advance
of the sale. WhiteyTheryrequired the approval of TPR, a sale did not and it proceeded
on 11 March, The sal¢*and purchase agreement included a commitment for RAL to use
“reasonable_efideayours” to agree and implement a compromise on the pension scheme
“as soon @§)reasgnably practicable” following completion."” We were repeatedly told by
Taveta that BHS was sold to RAL as a “going concern”.!"® Yet any Thor-style agreement

107 Grant Thornton Due Diligence Report, p9

108 Olswang Due Diligence report, p13

109 As above

110 RAL board minutes, 11 March 2016

111 Olswang Due Diligence report, p121

112 Chris Martin’s notes of meeting with Paul Budge and Neville Kahn, 2 February 2015
113 Letter from TPR, 20 May 2016

114 Letter from TPR to Sir Philip Green, 5 March 2015

115 Letter from TPR, 20 May 2016

116 Letter from TPR to Sir Philip Green, 5 March 2015

117 BHS Sale and Purchase Agreement, 11 March 2015, Schedule 8
118 For example, Q 491 (Lord Grabiner)
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would have been dependent on TPR acknowledging the inevitability of insolvency.""* TPR
launched an anti-avoidance investigation immediately following the sale. On 25 March
2015 it issued its first demands for documents under Section 72 of the Pensions Act 2004.'*°

44. Project Thor required sign-off from TPR. The sale of BHS to RAL, and subsequent
switching of direct sponsor responsibility for the pension schemes, did not. The sale
was materially detrimental to the pension schemes. It came dressed with an informal
assurance of a security which proved to be illusory as BHS collapsed. Arcadia also
held the simultaneous positions that BHS was both a solvent business and~in urgent
need of a pensions restructuring that had inevitable insolvency as a-prerequisite.
That TPR decided to launch an anti-avoidance investigation and dem@nd documents
immediately following the sale should not have come as a surprise to;anyone involved.

45. Dominic Chappell and RAL were aware that the pension, schemes were in heavy
deficit when they bought BHS. They were not, however, fully aware of the prospects
for the pension compromise on which their plans were reliant. Sir Philip Green acted
to conceal the true state of the BHS pension problem frdm RAE and its advisers. He
also encouraged RAL to believe that resolution of thie schemes’ problems through
restructuring was more imminent and more achievable than was the case.

The Pensions Regulator and resolution

46. Taveta sought to attribute the absence of résoluition of the BHS pension scheme to a
failure of regulation. Sir Philip told us that EPR “hasn’t run towards us to try and help find
a solution, for whatever reason”.!* Both\Paul Budge and Chris Harris, Arcadia’s Property
Director, told us that “we would not B¢ here? if TPR had been set up in a different way.'*?
Michael Hitchcock, former BHS findncel¢onsultant, told us that TPR’s unwillingness
to approve Project Vera, which was RALSs version of Project Thor, suggested that the
regulatory process was “not fif for th@ycurrent commercial world”.!>* We briefly consider
Project Vera in Chapter 6.

47. We saw some evidence of TPR moving slowly with regards to BHS. Most glaringly,
having received a 23 year deficit recovery plan in September 2013, already two months after
the statutory deadling, itidedk until January 2014 for TPR to send their first information
requests to the trysteesy” Thor might have had more chance of progressing were TPR
able to participdte fully in a more iterative negotiation process. It is also clear that their
predominantdines-of contact and information gathering, via the trustees, the trustees’
advisers d@nd then Taveta’s advisers, put considerable distance between TPR and both
Taveta,and theindividual on whom any deal would hinge.'* We have not sought to judge
the regulatory framework on the basis of this one unusual case. We note, however, TPR’s
evidence that pensioners may be better protected by a more proactive supervisory approach
and stronger requirements for sponsors to cooperate with, and provide information to,

119 Letter from TPR to Frank Field, 6 July 2016

120 As above

121 Q 1957

122 Qs 3105 & 3141

123 Q 1245

124 Email from TPR to Margaret Hannell, Secretary to the trustees, 7 January 2014
125 See, for example, email from KPMG to Deloitte, 3 October 2014
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trustees and TPR."? We also note that the recent restructuring of the Halcrow pension
scheme, a Thor-like arrangement which included TPR granting approval for an RAA,
demonstrates that complex proposals can be authorised.'”’

48. The BHS pension scheme awaits resolution. Sir Philip pledged to us that “We will sort
it. We will find a solution”.!® Sir Philip has made assurances of his intention to resolve the
pension scheme for many years. In 2005 and 2006 his company discussed with Paternoster,
an insurance company, the possibility of the scheme being bought out.'** A similar option
was considered in 2008, but was considered too expensive.'*® In 2012 he reassured the
scheme trustees of his ongoing commitment to honouring his duties to“the scheme
members.””! He gave the same assurances to the Pensions Minister.”** [i’the minutes of
the board meeting approving the purchase of BHS in 2015, RAL noted Sir Philip’s “oft-
repeated representations” that he would “participate in any pension .deficit solution [...]
including making a substantial contribution”.* Since the sale, §i©"Philip has continued
to seek a pension settlement.”** This was, he explained, always(the understanding."® He
has also continued to express frustration with TPR, saying they were “trawling through
bullshit from 10 years ago” and that he wanted to “stop beitrg tortured” by them.”** TPR
is, however, yet to receive a single detailed proposal foresolition or an adequate offer to
the schemes.'?’

49. The Pensions Regulator (TPR) is reactivé’and~ycan be slow-moving. Its first
response to the 23 year recovery plan came inJanuary 2014, four months after it was
submitted and six months after it was due. ‘TPR.could also, at times, have shown more
urgency in engaging with BHS and the pensiomrscheme trustees regarding the various
incarnations of Thor. TPR will increasingly bexcalled upon to make decisions crucial for
thousands of employees and pensiofiérs in.a fast-moving and uncertain environment.
It is essential that it has the powers,resources, leadership and commercial acumen to
act decisively.

50. Sir Philip Green and Paiil Budge both sought to shift blame for their ongoing
failure to resolve the pension-fund to TPR. It is true that their mode of operation
contrasts with that of T7PR. But TPR, which has a primary purpose of defending the
rights of current and(futute pensioners, is not placed to barter or accept informal
assurances. Plans ‘without' numbers were quite reasonably deemed insufficient. The
fact remains that\Sir Philip could have “sorted” the pension scheme at any stage, not
through forcelof perSonality but by providing TPR with the information they required
or making.a‘sufficiently large financial contribution. The onus was, and remains, on
him.

126 Letter from TPR, 24 June 2016 (PPF00160)

127 TPR, Regulatory intervention report issued under s89 of the Pensions Act 2004 in relationto Halcrow Pension
Scheme, July 2016

128 Q 1911

129 Evidence from Rothesay Life (PPF00187)

130 BHS pension trustee minutes, 8 April 2008

131 BHS pension trustee minutes, 31 October 2012

132 Letter from Rt Hon Steve Webb, 13 June 2016

133 RAL board minutes, 11 March 2015

134 For example PPF log of engagement with Taveta group companies, 27 June 2016

135Q 1919

136 Chris Martin’s notes of a call with Sir Philip Green, 7 October 2015

137 Letter from TPR, 13 June 2016
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51. Dominic Chappell and the directors of RAL should not be absolved of blame for the
plight of the BHS pension scheme. They accepted responsibility for it with a negligent
and cavalier disregard for the risks and potential consequences. This negligence
continued into their incompetent and self-serving ownership of the company. Should
Sir Philip come to a settlement with TPR, RAL directors should not escape regulatory
investigation.
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4 Selling BHS

Finding a buyer

52. Sir Philip Green has claimed that he first started to seriously consider selling BHS in
2014."* Regarding reports of attempts to sell BHS dating back to 2006, Sir Philip said there
may have been casual conversations but “no serious proper dialogue [...] about making a
disposal.”*

53. There were many reasons why BHS was not an appealing prospect for a new
purchaser: the company had been loss making for a number of years, and'suffered from a
poor market position, expensive lease arrangements, and substantial pénsion obligations.
Since 2013, BHS accounts have made clear that the company was only'a going concern on
the basis that Taveta had undertaken to provide continuing financial support.'*° Sir Philip
Green faced a considerable challenge in finding a credible buyer for a business that was
consistently losing money and had a pension scheme withzalarge'and growing deficit.

Paul Sutton

54. Sustained efforts to sell the company commengedin April 2013 when Robin Saunders
introduced Sir Philip to Paul Sutton. Ms Saunders‘had worked on financing Green’s
takeover of BHS in 2000 and, as a shareholder #til 2609, subsequently benefited from the
dividends that were paid out.

55. In late June 2013, Ms Saunders fourd eut that there were “significant issues to be
addressed” with regards to Mr Sutten’s background — i.e. his now widely known history
of bankruptcy and previous fraud ¢onyiction.""! Ms Saunders said that at that time Sir
Philip Green had contacted herand made clear that a deal with Mr Sutton “was not going
to happen”'** because of his eprcerns’about Mr Sutton’s reputation.'** Ms Saunders said
that whenever they spoke wafter June 2013, Sir Philip would remind her that he was no
longer in contact with Pau} Sutten.'*

56. Contrary to what he told"Ms Saunders, Sir Philip or his team continued to work with
Paul Sutton until 8pring 2014, during which time he developed a business plan to purchase
BHS called ‘Prdjett Albion’.'*> Paul Budge, Sir Philip’s Finance Director, told us that
attempts to do a“dealwith Mr Sutton ended in March 2014.'*¢ Contradicting this, we have
seen copies'ofentails showing that Sir Philip’s office arranged a meeting with Paul Sutton
for 13 May:"* Itwias only after it emerged that Paul Sutton was using Sir Philip’s name “as
a referénce ifdMonaco” that Sir Philip appears to have decided the risk to his reputation

138Q 1777

139Q 1779

140 BHS Group Ltd Directors’ report for the year ending 31 August 2013

141 Q 940

142.Q 928

143 Letter from Robin Saunders, 14 June; Letter from Robin Saunders, 6 July 2016

144 Q994. Robin Saunders referred to 2013 both in oral evidence and, when asked to confirm this, did so in her letter
of 14 June 2016. Taveta have subsequently suggested that Ms Saunders “is likely remembering a call in 2014"
(Taveta Investments comments on oral evidence) but we note that Ms Saunders referred to 2013 on two separate
occasions.

145 Project Albion Business Plan

146 Letter from Paul Budge, 14 July

147 Email from Dominic Chappell, 2 May 2014
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of continuing to discuss a deal was too great."*®* Mr Budge was asked to investigate Paul
Sutton and Sir Philip subsequently decided to terminate contact; Mr Budge told us that
this had happened on 13 May 2014, the same date they were due to meet."* The person
who arranged the meeting on behalf of Mr Sutton was Dominic Chappell, who described
the meeting in an email at the time as “conformation [sic] on the BHS deal with SPG”."*°

Dominic Chappell

57. Dominic Chappell started working with Paul Sutton in around Januaky 2014"'—
initially as his driver then, later, as an associate in structuring the deal to putchase BHS.'*
The discrediting of Paul Sutton enabled Dominic Chappell to take the reins of the deal; as
Mr Sutton “stepped back” from BHS, “Dominic stepped forward”.!’ PaulBudge confirmed
that he met with Mr Chappell and Peter Graf (the man Mr Sutton had proposed as BHS’s
new CEO) on 16 July 2014."** By Autumn 2014, Mr Chappell wéaspresenting his plan to
purchase BHS as a done deal, advising River Rock and others that he would be acquiring
BHS for £1 both debt free and pension free.'>

58. In reality, Dominic Chappell had scarcely, if any, mote ¢iedibility than Paul Sutton
as a suitable buyer for BHS. Mr Chappell had a record-ef bankruptcy, of which Sir Philip
was aware,' and neither retail experience nor any éxperierce of running a similar-sized
company. It has subsequently been reported that V' Cligppell was forced out of a previous
venture in the oil business “after taking around €400,000 (£315,000) from the company
for his personal use”."”” It is amazing that hiS.assetiation with a convicted fraudster and
previous bankruptcy did not lead to more_thoréiigh scrutiny of his credibility, not least
when it became known that he had beeh misrépresenting the deal to his own advisers, as
was made clear to Goldman Sachs inDecember 2014."* Other examples of exaggeration,
if not misrepresentation, included:

« both Dominic Chappell and PaulSutton cited LEK Consulting LLP as advisers despite
the fact that they were neyer ergaged or had an informal role in the transaction;'”

e Mr Chappell intimated that he had serious retail figures like Alan Jacobs and Kevin
Lyon lined up for Key rolés while both had told him this wasn’t the case;'*° and,

« Mr Chappell gaye misleading suggestions that he would be investing his own money
in to the company and that he had £120m working-capital available to help finance
BHS.'¢!

148 Lett€pyTrom Sit(Bhilip Green, 13 July 2016

149 Q 2958 (Padl'Budge)

150 Email from Dominic Chappell, 2 May 2014

151 Mr Chappell told us that he started working with Paul Sutton in “early 2014” (Q 1381); LEK informed us that on 10
February 2014, Mr Chappell was in attendance at meetings with Mr Sutton (letter from LEK, 22 June 2016)

152 Q 2547

153 Q 906

154 Q 523 (Paul Budge)

155 Q‘ITZ (Joseph Dryer)

156 Q 2028

157 The Guardian, 6 May 2016

158 Email from Joseph Dryer, River Rock, to Anthony Gutman, Goldman Sachs, 16 December 2014

159 Letter from LEK Consulting, 22 June 2016

160 Letter from Kevin Lyon, 13 June 2016; Letter from Alan Jacobs, 13 June 2016

161 See paragraphs 90-94
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Darren Topp, BHS’s CEO, became concerned about Mr Chappell within weeks of him
purchasing the company, as did Michael Hitchcock, whom Mr Topp had recruited due to
his level of concern about RALs management. Yet despite engaging with Mr Chappell for
over six months in developing a deal, Paul Budge and, later, Sir Philip himself apparently
found Mr Chappell credible.

59. Contrary to Mr Budge’s assertion that Mr Chappell “started from a clean sheet of
paper”,'®* it is clear that he was the continuity candidate. While Chappell did have his
own board and advisers, including Grant Thornton and Olswang, his bidiwas clearly
built on the groundwork developed with Paul Sutton. Eddie Parladorio, whethad advised
Sutton, was a member of Mr Chappell’s team, Peter Graf had previouslydeatured in Paul
Sutton’s bid for BHS, Vail Williams continued to provide property advice, LEK continued
to be erroneously cited as consultants, and Mr Chappell built his business plan on data
previously provided to Paul Sutton by Paul Budge.'® In an exthange with Anthony
Gutman of Goldman Sachs, Mr Budge said Paul Sutton had been “part of their [RALS]

team”.!%4

60. Sir Philip was vague as to when he became aware ofithellink between Paul Sutton
and Dominic Chappell. However, an email from Paul-Birdge t&’ Goldman Sachs dated 12
December 2014, indicated that “SPG [Sir Philip Greea}/ Th¢;BHS Board [were] concerned
also that Paul Sutton still involved.”'®> Such was the,extent of Arcadia’s concerns that Mr
Chappell asked Mr Sutton to sign an affidavit confirmjng that he was not involved. This
was produced in December 2014 and signed in“Febgtrary 2015.

61. Sir Philip rejected Paul Sutton, his first choice of buyer, seemingly finally cutting
off ties when faced with the prospect-of his-name being publicly associated with that
of a convicted fraudster. Such was-Hlis détermination to sell the business as a going
concern, Sir Philip was preparedtosell to'Dominic Chappell, Sutton’s erstwhile driver
and junior business associate..Chappell had no retail experience and Sir Philip knew
him to have been previously.bankrupt.

62. It is implausible for\Raul-Budge to claim that Dominic Chappell began with a
blank sheet of paper. Mr)Budge himself acknowledged that Chappell and Sutton were
originally part of the $ame'team. Chappell had picked up Sutton’s plans with the full
knowledge of Arcadia board members.

The role ofyadvijsers

63. Larg&numberts of advisers were involved at various stages of the deal acting for Sir
Philip Green gnd Dominic Chappell. Some were engaged formally, some informally, and
some existed.on paper alone. Many of those closely involved claim to have drawn comfort
from the presence of others. For River Rock, who stood down from the deal on realising
they had been misled by Mr Chappell, the presence of Linklaters and Goldman Sachs
had given comfort.'®® Linklaters appear to have taken comfort from Olswang.'” Taveta

162Q 529

163 In an email to Goldman Sachs, Mr Budge noted that Mr Chappell hadn’t done detailed due diligence not
withstanding “some conversations when Paul Sutton (who was part of their team) reviewed the property side.”
Email from Paul Budge to Anthony Gutman, 9 January 2015.

164 Email from Paul Budge to Anthony Gutman, 9 January 2015

165 Email from Paul Budge to Anthony Gutman, 12 December 2014

166 Q 1011

167 Q 404
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and Sir Philip Green argue that the presence of Olswang and Grant Thornton helped give
Dominic Chappell credibility.'s®

64. Advisory firms are legally required to carry out ‘know your client’ checks on new
clients to confirm their identity and provide protection against money laundering and
terrorist financing. The only constraint beyond the legally required checks is the risk that
a company is willing to take that its reputation may be tarnished by association with
a particular client or deal. In the case of BHS, it appears that advisory firms either did
not consider the reputational risk or demonstrated a remarkable level of ‘grodp-think’ in
relying solely on each other’s presence. An example of the cursory nature ofghecks can be
seen in the ‘know your client’ discussion that took place between Linklatérs and Olswang
on 10 March, the day before the transaction took place (see Box 1, below).

Box 1: Transcript of handwritten note from Linklaters “KYC” (Know Your Client) call with Olswang,
10 March 2015

Page 1 Page 3

KYC Call with David Roberts @ Olswang Exposure.to 6ifyterminals in Spain
on 10/3/15 3 yeanfwindow]1 when investments
Usual external agents matures(time)

Bell Pottinger Paul.Sotton negotiating with SPG
Original he obtained River Rock as financial asked Dom to help.

advisers —worked with GS M2 now decided to take on

Entrepreneur himself

-business failure with Lehman

-they got a stat declaration from him N/t to suggest fraud or bad faith
Director who borrowed from Angto Irishto

fund a Marina in Bournemouth Olswangs grilled him hard. He has

Anglo unlawfully triggeredsaswap\£:€) + been v. open _
triggered insolvency + put'\Co jnto’insolvency | Sat down for week + did [some]
Digging

Page 4

Page 2

He got legal advice-not to-fight

. . Honest guy + entrepreneur
+ didn’t have whetewitlial to guy P

. Fault —eternal optimist
fight

Has surrounded himself with long
—————————— term

He was asked to,give ev in friends with good back grounds

crim gyial against 3 people -known him for 20 years. Good

at Anglo Irish who are now in business people

prison This is effectively an MBO

__________ Run off with cash? —wouldn’t

He was forthcoming. be involved

Last 4/5 years —he's busy doing oil + gas

. . Family man. Stable
turnarounds in Spain

Source: Linklaters

168 Q 2019
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65. Advisers ultimately did not need to concern themselves with the material
consequences of the deal, provided that their advice was accurate and their terms of
engagement fulfilled. As one witness put it: “Businessmen do not employ deal lawyers to
vet the business acumen of their counterparties.”'*

66. Expert advisers are an important part of business transactions. They should,
however, be there to advise, not to provide an expensive badge of legitimacy to people
who would otherwise be bereft of credibility. The presence of reputable advisers does
not absolve the client from exercising judgement. Equally, their engagement-¢annot be
taken as a guarantee of the business acumen of their clients. It is disingefiuous of Sir
Philip Green to cite Dominic Chappell’s employment of Olswang and Grant Thornton
as evidence of his credibility as a prospective owner of BHS.

Due diligence by Olswang and Grant Thornton

67. Olswang and Grant Thornton started working on the deal with RAL in November
2014. They commenced detailed due diligence on BHS on J6Febfuary 2015, following the
signing of the Points of Principle for the sale."”’ Both advisersWere rewarded handsomely
for this work: their terms of engagement suggest that.they:earned fees totalling around
£1.75 million in relation to the deal alone. Both received sighificantly higher fees because
the deal went ahead than if it had been aborted. InjGrayb Thornton’s case the fee was four
times higher for a successful transaction—welDabove normal rates.”” Sir Philip told us
that Grant Thornton and Olswang together garned total fees from BHS/RAL of at least £8
million.'”> We wrote to Grant Thornton arnd*OlsWwang asking them to clarify the total fees
they received but they refused to say.'”

68. Advisers were doubly dependént on@ successful transaction because RAL did not
have the resources to pay them othetwige: It is clear from email exchanges between Grant
Thornton and Olswang that both wese preoccupied with how their fees would be paid
following the completion of<the transaction.'”* This concern was addressed by Sir Philip,
who apparently suggested\thatctheir RALs advisers’ fees might be paid via a loan from
BHS or through profit{ttom ‘the (aborted) sale of Marylebone House."”” The two main
advisers to the transaction denied being in contact with Sir Philip’s team about their fees
before the transaction. It;is"apparent, however, that Sir Philip found a way to ensure that
advisers’ fees did ot a€bas a barrier to the transaction proceeding.

69. While_we have only had partial access to documentation, what we have seen
suggests that the due diligence exercise was detailed and rigorous. Considering the risk
of insqhwency,,Olswang went so far as “urging the [RAL] directors not to transact until
they have maximum commercial comfort” regarding the intended £120m loan facility
from Farallon Capital.'” Though, in the last days before the transaction, Sir Philip Green
and RAL arranged alternative financing."”” Olswang also highlighted issues around

169 Q 406 (Owen Clay)

170 Q 789

171 Grant Thornton terms of engagement; included in Project Harvey Due Diligence Report.
172 Letter from Sir Philip Green, 13 July 2016

173 Letter from Olswang, 7 July 2016; Letter from Grant Thornton, 7 July 2016

174 Letter from Stephen Bourne, 13 June 2016

175 As above

176 Letter from Olswang, 7 March 2015

177 Letter from Edward Parladorio, 14 July 2016
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concessions agreements with Arcadia stores and noted that while Sir Philip Green may
have made “representations” that he would continue to support the business, “there is no
legal obligation on him to do so.”'”®

70. On the crucial issue of the pension schemes, Olswang noted that “most of the
material pension warranties have been deleted” from the Sale Purchase Agreement,
“further increasing the risk to [RAL] in this matter.” Olswang concluded that “we are
not able to give the directors any material assurance or comfort that Project Thor can be
implemented.”*”

71. Grant Thornton did not present their findings in such stark terms. Jts due diligence
report was more muted in tone but, nonetheless, highlighted significant risks, including
potential cash-flow issues that could rapidly lead to insolvency. On the’ pension schemes,
Grant Thornton noted that delivering Project Thor would be “challenging to agree from
a regulatory perspective” but that, without it, the viability of BHS was in question.'® That
risk rested solely with the buyer. Grant Thornton’s final reportwas dated 11 March, the
day that the RAL Board approved the deal and the day aftefdt was-approved by Taveta.

72. Neither Grant Thornton nor Olswang can be blamed for the decision by RAL to go
ahead with the purchase. That said, while Olswang flagged up clearly the weaknesses of
BHS as a business and the risks associated with acguisition, Grant Thornton deployed a
large team for a short period and, based on the documpentation we have seen, produced
a report which could have more clearly explained;the level of risk associated with the
acquisition and offered firmer observatioxs.

73. Grant Thornton and Olswang—wereincreasingly aware of RALs manifold
weaknesses as purchasers of BHS. ey wete nonetheless content to take generous fees
and lend both their names and thejr reputations to the deal.

Goldman Sachs

74. Sir Philip and his variops.-businesses have had a long-standing relationship with
Goldman Sachs, datingback;t6 2004 when they advised on his failed bid for Marks and
Spencer. This relationship~appears to have been based on a large number of informal
interactions and dffers of’assistance that did not generate revenue (around 25 in a 12 year
period), punctuated bya few lucrative transactions.'" Services provided include private
wealth mandgement-for the Green family (from which Goldman Sachs have earned
significant, f€es), “informal assistance on various business acquisitions and property
transactions, andadvice on BHS pension schemes’ investment strategy.

75. Advising, or as Goldman Sachs preferred to describe it, providing “preliminary
observations”,’®* to Sir Philip Green on the BHS transaction was another instance of
Goldman Sachs providing free services. Their involvement in this manner had two key

consequences:

178 Letter from Olswang, 7 March 2015

179 As above

180 Grant Thornton Due Diligence report

181 Letter from Michael Sherwood, 8 July 2016 (not published due to commercial sensitivity).
182 Q 419 (Anthony Gutman)
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o The lack of a clear terms of engagement caused confusion about Goldman Sachs’s
role. Goldman Sachs were variously described as “gatekeeper” to the deal (Dominic
Chappell),’®* and as “vet[ting]” Retail Acquisitions Limited on behalf of Sir Philip (Paul
Budge),'®* providing corporate finance services for the transaction (Chris Martin),'®
and as “advisers to Sir Philip Green” (River Rock)."*® Goldman Sachs were aware that
they were considered in this light but did not seek to disabuse those involved of the
limited nature of their role."®’

« Dominic Chappell was able to use Goldman Sachs’s involvement to give his bid
credibility to others. He spoke of it when recruiting Stephen Bourne toythe board;'®
Goldman Sachs’s participation gave River Rock comfort;'"® and{ Chappell also
indicated to his board that he was progressing the deal directly with Sir Philip “via
Goldman Sachs”.**

76. With the benefit of hindsight, Michael Sherwood, Goldmian Sachs’s vice-chair,
concluded that “I wish that we had more clearly documented put role in writing.”**' When
pushed on specific improvements he intended to make, he@rastess clear: “We will look
again at the frequency with which we review clients, but Wehaye e very robust programme
that we talk to our regulator about all the time and aréConvinced that it works.”'*?

77. Goldman Sachs provided free advice to Sir, Philip on the transaction, having
turned down the opportunity to be formally engaged. In doing so, they hoped to
maintain a longstanding and lucrative relationship with a wealthy client. Goldman
Sachs told us that their role was limited to.providing some “preliminary observations”
on the proposals. It is clear that their sub§¢quent involvement went considerably
beyond that. They enabled their prestigious name to be cited as that of “gatekeeper”
to the transaction. This added lu§tré to-an otherwise questionable process. Lack of
clarity about their role evidently'caused confusion for some parties to the transaction.
Goldman Sachs should have beén either “in” or “out” of the deal, and demonstrably so.
As it was, they had authority-witheut accountability.

78. Sir Philip Green claimed-that the Goldman Sachs “process” was designed to ensure
Mr Chappell was suitablé toitake control of BHS. Sir Philip said “we one million percent
would not have don€ business with him” if Goldman Sachs had said not to."* It says much
about his relationship with them that he should seek to place great weight on their word
without there being any written documentation setting out his expectations of the bank.
Furthermoré,/Goldfnan Sachs have been unequivocal in making clear that Sir Philip “did
not ask ugtdmake-judgments or provide recommendations” and that this would not have
been passible given the nature of their role."* Yet Sir Philip went ahead.

183 Email fromDeminic Chappell to Paul Budge, 15 December 2014. Mr Budge forwarded this on to Anthony Gutman
of Goldman'Sachs on 15 December 2014. Goldman Sachs were also described as “gatekeeper” by River Rock
(Q1086), Paul Budge (Q2962) and Eddie Parladorio (Q1275).

184 Email from Paul Budge to Anthony Gutman, 3 December 2014

185 Chris Martin’s notes of meeting with Paul Budge and Neville Kahn, 2 February 2015

186 Email from Joseph Dryer to Michael Casey, 12 December 2014

187 See Above.
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79. While Goldman Sachs did not give an unambiguous “no” to the deal—which, as Sir
Philip would have known, it was not their place to do—they did express concerns about
the transaction, noting that “there were risks attached to the proposal in light of the lack
of retail experience, the bankruptcy and the highly preliminary nature of the proposals
and so on and so forth”.'

80. Sir Philip and Paul Budge cannot pass responsibility for going ahead with the deal
to Goldman Sachs. Arcadia failed to follow up adequately concerns expressed about Mr
Chappell or the deal. It was also their responsibility to account for the limitations of
the unpaid advice provided. Sir Philip maintained that he would not hav¢-gone ahead
with the deal without their approval. He knows full well that Goldmair Sachs were in
no position to give such approval and they did not give it.

81. While Goldman Sachs were not responsible for reccommending that the transaction
proceed, or otherwise, their involvement was protracted. On 25 May, we wrote to Goldman
Sachs requesting a record of their contact with Arcadia over the five month period for
which they provided informal assistance on BHS. On 1 Jdne,rMnthony Gutman, who
advised Sir Philip on the transaction provided a log defailing-95 emails, meetings and
phone calls.'*®

82. On 27 June 2015, Goldman Sachs belatedly notified us “for completeness” that their
Vice Chairman, Michael Sherwood, had spoken witH $ir Philip about provision of a £40
million loan to support the deal as it approached gompletion.”” Although this business
opportunity was not pursued, both this aud thelog indicate that Goldman Sachs were
involved for a prolonged period.

83. We regret that Goldman Sachs\undexplayed to us the nature and extent of their
role in the sale of BHS. More serious was the last minute “discovery”—the day before
appearing before us for the sécond time—that they had been asked by Sir Philip to
provide a £40m loan to BHS-undef’ RAL to facilitate the sale transaction. We note
the apology of Mr Sherweod for this highly regrettable oversight and agree with
his conclusion that they should have maintained better documentation of their
involvement in the deak

Pricewaterhousé&Cogplers

84. BHS Grgup’s 2012-13 and 2013-14 Annual report and accounts made clear that the
company was a geing concern’ on the basis of financial support provided by the wider
Taveta Group.(This alone meant that it could trade without threat of liquidation for at
least thé/next 12 months."® The 2013-14 Annual report and accounts were signed off on
6 March 2015, just days before the sale of BHS to RAL and while the key substance of the
deal was still being negotiated. This is also notable because the accounts were normally
signed off in May of each year. The accounts were audited by PricewaterhouseCoopers

195 Q 2827

196 Letter from Anthony Gutman, 1 June 2016

197 Letter from Goldman Sachs, 27 June 2016 which also provided details of an additional discussion that had not
previously been shared with the Committees.

198 BHS Group Ltd Financial Statements for years ending 30 August 2013 and 30 August 2014
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(PwC), who have a long-standing relationship with Sir Philip Green and have provided
auditing services to Taveta for over a decade. Since 2008, the same PwC partner, Steve
Denison, has been responsible for auditing the accounts of Taveta and its subsidiaries.'”

85. Despite being aware that BHS was due to be sold imminently and, in such a situation
would lose the ongoing support from Taveta, PwC did not dispute BHS’s Directors’
assessment that the business remained a going concern. While Mr Denison told us that
PwC recognised that BHS would potentially lose the ongoing support of Taveta if it was
sold, they also considered “to what extent would such a deal bring additional<cash, assets

and resources to BHS to allow it to continue to trade in the future”.?°

86. Given that Grant Thornton’s own due diligence of BHS had identified a number of
significant risks to BHS meeting its cash flow requirements, we were surprised that PwC
did not more deeply question whether BHS was genuinely being sold as a going concern.
In light of this, we welcome the Financial Reporting Council (FRC) investigation into the
conduct of PwC with regards to its audit of BHS’s accounts.in the year ending August
2014, and continue to urge them to conclude this as swiftly as\possible and to include
PwC’s work in previous years and on the accounts of other Taveta Group companies. We
sincerely hope that the FRC can report significantly quicker.than the “two years” in which
they currently “aim” to conclude their investigationg3”

Privilege and confidentiality

87. Advisers citing issues of legal privilegesand elient confidentiality acted as a bar to us
gathering information. We appreciate that SirsPhilip Green opted to waive privilege with
regards to his own advisers. Dominic Chappell'did not do so. Grant Thornton and Olswang
in particular adopted a very wide interprefation of confidentiality, which included:

« Not providing details of thé/fees they earned for work carried out during RALs
ownership of BHS.

« Sending substitute witnesses to give evidence rather than those partners directly
involved in the transaction:

o In the case of/Grant; Thornton, refusing to answer questions about their own due
diligence report déspite the fact that a copy of it was provided to us by Dominic
Chappell,

« Citinglclient\confidentiality as a reason for not even confirming at a high level the
nature of theéir role in relation to aspects of the transaction — such as, in the case of
Olswang;whether they were involved in providing advice around attempts by RAL to
sell BHS before it went in to administration—during oral evidence.

88. Erskine May makes clear that: “A witness is bound to answer all questions which
the committee sees fit to put” regardless of issues of confidentiality or privilege.””* We
recognise the duty of confidentiality advisers have to their clients and, in particular, the
principle of legal professional privilege. In exceptional matters of clear public interest,

199 Q 388

200Q 390

201 Letter from Financial Reporting Council, 6 July 2016
202 Parliamentary Practice, 24th Edition, p.823.
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however, there is a strong case for those concerns to be over-ridden by duties to provide
information to Parliament. It is a matter of regret that, in spite of our requests, Dominic
Chappell chose not to release his advisers from their formal obligations. This denied
them the opportunity to explain fully their actions. Equally, we regret that Olswang
and Grant Thornton sheltered behind these duties when their interests—and that of
the public—would have been better served by full and frank disclosure to legitimate
parliamentary scrutiny. We, and the public, would have had a better understanding of
the motives of their client in proceeding with this rushed transaction.

Other ‘advisers’ cited by Dominic Chappell

89. In addition to the advisers who actually had a role in the sale of BHS, a number of
individuals and companies were also cited by Dominic Chappellias.part of his “team”.
These include LEK Consulting LLP, and experienced retail figires: Alan Jacobs and
Kevin Lyon, who Mr Chappell proposed would become BHS’s:Chief Executive and non-
executive Chairman respectively. Correspondence with all fhreeief these indicates that
Mr Chappell significantly over-inflated their roles, if any;in previding advice. LEK had
informal meetings with Mr Chappell to explore business opportunities but these were
never progressed,”” and Alan Jacobs and Kevin Lyon haye) both confirmed that they
explicitly refused the roles offered by Mr Chappgll:®* Mr Lyon made this clear to Ian
Grabiner, the Chief Executive of Arcadia and a*Taveta Director, when they spoke on 10
March, the day that Taveta approved the transagetion.:’

The deal

RAL’s proposed sources of finance

90. From an early stage, RALs{proposal came with a substantial commitment to fund
BHS. On 12 December 2014,"Dominic Chappell talked his plans through with Anthony
Gutman of Goldman Sach$¢RALwould provide £120 million of working capital and £35
million of equity.?*® These sums featured prominently in subsequent discussions around
the deal and also in our evidence. Paul Budge told us that RAL “had ability proof that
they had £120 millioh of'working capital”,*” which “meant that their intentions were
serious in that they’wanfed to run the business as a going concern”.**® Chris Harris said
Chappell “had(mranaged to put £35 million in a bank within about three days [...] which
showed credibility?:”” The importance of financial capability in assessing RAL’s credibility
chimed with Sir Philip Green’s instructions to Anthony Gutman for his first meeting with
Dominie-Chappell; “proof of finance” was his “key concern”.?*

91. RALsproposed source of working capital was Farallon Capital, a US based asset
management firm. On 5 February 2015, Farallon issued a non-binding term-sheet to
RAL setting out the terms of a possible loan.”! Nicolas Giauque, of Farallon, described

203 Letter from LEK, 22 June 2016

204 Letter from Alan Jacobs, 13 June 2016; Letter from Kevin Lyon, 13 June 2016
205 Letter from Kevin Lyon, 13 June 2016

206 Anthony Gutman’s note of call with Dominic Chappell, 12 December 2014
207 Q 532

208Q 533

209Q 553

210 Email from Paul Budge to Anthony Gutman, 28 January 2015

211 Farallon non-binding Term sheet
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the term sheet as a “very early stage expression of interest” designed to establish “joint
understanding” between the two parties.”> Mr Giauque estimated that around one in five
deals that reached this stage progressed to completion. In his business, he explained, “you
have to kiss a lot of frogs”.*"?

92. The term sheet describes a “€120 million term loan facility”, secured on BHS property.
However, those funds were to be provided in three separate tranches of £40 million, each
subject to the full repayment of the previous £40 million. It was, in effect, an outline of a
rolling £40 million loan.**

93. 'This facility was also subject to a series of conditions. These included:
 approval from the Farallon investment committee;
« satisfactory due diligence; and

« “satisfactory resolution and consent of the pension regulator with respect to pension
H » 215
issues”.

Stephen Bourne, a former director of RAL, told us that(1io one’reading those letters from
Farallon would believe that finance was available [.. Jithe.conditions could not be met” 2!
Goldman Sachs advised Taveta that the Farallon preposal was subject to due diligence and
documentation.*’

94. Sir Philip Green originally set proof~of inance as the key test of Dominic
Chappell’s credibility in purchasing BHS. Mr-Chappell did not, however, have access
to the working capital for BHS to be asustainable business. The proposed £120 million
from Farallon was in fact three consecutive £40 million loans, each available only upon
repayment of the last. It was alsolafar from firm offer subject to many conditions, not
least TPR approval of a restruéturingof the pension fund. This was all very clear from
the documentation. Given the-importance Taveta placed on this funding in assessing
Mr Chappell, it is simply fipt credible that Paul Budge neither knew these simple facts
nor took steps to establish' them.

95. A further condition ofthe Farallon funding was RAL providing £35 million of equity
financing to BHS{An ogfline offer to buy the company, emailed by Dominic Chappell
to Anthony Gulman on 8 January 2015 despite Goldman Sachs’s professed minimal
involvementyincluded the proposal to “invest £35 million clean, unencumbered equity
funds intg BHS”.*This funding was to come from directors and associates of RAL.?'® This
commitrhent was gradually watered down. Successive drafts of the Points of Principle
documet that'set out the heads of terms for the sale saw it relegated to “provisional equity
funding” and then “provisional funding”.?"” The final version, signed by Sir Philip and Mr
Chappell on 16 February 2016, required RAL to demonstrate that it had “€35 million of
provisional funding at Olswang on shore to acquire Marylebone House”.?*°

212 Q 1081

213 Q 1032

214 Farallon non-binding term sheet

215 Farallon non-binding term sheet

216 Q 1345

217 Letter from Goldman Sachs, 1 June 2016 (log entry 89)

218 Email from Dominic Chappell to Anthony Gutman, 8 January 2015
219 Draft Points of Principle, provided by Dominic Chappell

220 Points of Principle, 16 February 2015
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96. Marylebone House was used as the head office of BHS. It was owned, however, by
Wilton Equity Ltd, a Green family company registered in the British Virgin Islands.
Dominic Chappell agreed to purchase Marylebone House for £35 million. In a further
deal, he would immediately on-sell it to Allied Commercial Exporters Ltd (ACE) for £45
million.??' As part of the terms of that arrangement, ACE placed £35 million in an Olswang
escrow bank account on 4 February. Those funds, which were in effect a down-payment by
ACE for the purchase, were “held to the strict order of ACE’s solicitors”.*** It was not RALs
money, and it was not intended to be injected into BHS on acquisition.**

97. Marylebone House was not in the event sold as planned because anyoffer of £52
million had been received.?** The property was eventually sold to Arcadidin July 2015 for
£53 million, a transaction we consider in Chapter 5. Taveta told us thatfigure represented
the true market value of the property.*” Dominic Chappell succeeded only in arranging
to on-sell Marylebone House at below market value.

98. The original terms of the deal were that RAL would preyide £35 million of equity
to BHS. It was also a condition that RAL would secure working capital from Farallon.
Paul Budge and Chris Harris both repeatedly told s that the ability to source
£35 million at short notice gave Dominic Chappell¢redibility as a purchaser. That
figure was, however, attained through Allied Coymereial Exporters (ACE) placing
funds in an Olswang escrow account. This was-in effect a down-payment by ACE to
purchase a property owned by the Green family. The’ money was held to the order of
ACE. This in no way demonstrated Dominic Cha@ppell’s credibility as a purchaser of
BHS. At best it demonstrated his capability as awould-be estate agent. We do not find
it credible that businesspeople of the experiénce of Paul Budge and Chris Harris were
not aware of this distinction.

Alternative sources of finance

99. The £35 million of equitythat would have been required to meet Farallon’s conditions
of providing working capital was never found. Stephen Bourne told us that Dominic
Chappell was “frantically)looking for it”, but there was “no sign” that it was “ever likely to
appear”. He concluded'thatthere was “no finance to do the deal”.?*¢

100. Instead, SirRhilip-$écured some working capital for RAL himself. The “day one”
post-sale balar{ce sheet for BHS provided to the Taveta board on 25 March 2015 included
net cash of £25 milfion from an HSBC facility. This was arranged by Sir Philip on more
favourabl@térms than RAL would have been able to secure.””” The loan was guaranteed by
Arcadias-which.took a fixed and floating charge over BHS assets.??®

101. By initially offering Marylebone House to RAL for £35 million on the understanding
it would be immediately on-sold for £45 million, Sir Philip sought to compensate for RALs
failure to provide adequate equity finance to the deal. £8.5 million of the proceeds were

221 Letter from Alexander Dellal, 6 June 2016

222 Letter from Alexander Dellal, 6 June 2016
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227 Notes to Taveta board minutes, 25 March 2015. The loan also included £15 million assigned to paying a mortgage
on Jersey properties.

228 Noah loan guarantee document
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to be invested in BHS.?” In the event, Marylebone House was not sold to finance the deal.
Instead, a Framework Agreement was agreed on 26 June 2015, whereby BHS received a
£3.5 million interest free loan from Arcadia and RAL received £6.5 million in cash. These
funds were intended to pay down the HSBC loan.*® Both the original proposal and its
replacement were arranged by Sir Philip.

102. RALfailed to provide working capital and they failed to provide equity. £25 million
of working capital was arranged by Sir Philip Green and guaranteed by Arcadia. Sir
Philip first arranged equity by offering Marylebone House for £35 millien on the
understanding it would be immediately resold for £45 million. When he'decided not
to proceed with this deal, he found £10 million from elsewhere. Sir Philip attempted
to make good RAL’ financial inadequacies to facilitate the sale. Heiwas both sides of
the deal.

103. The “day one” balance sheet also included £5 million of~equity. Eddie Parladorio
told us that until very shortly before the sale he and other~RAL directors understood
this would be provided personally by Dominic Chappell,Thisthecame a personal loan
and then a loan to RAL.**" The funding was arranged by ®onzinic Chappell on 10 March
2015, the day before the sale. It was a two month loanfrom*ACE, secured against BHS’s
Atherstone distribution centre, specifically for the pGirchase of BHS. Arcadia told us that
they were not aware that the funds were raised in-this fashion.”*? The total redemption on
the loan was to be £6 million, with £2 million due on 18 March, a week after the sale, and
the remainder due on 11 May. These were extraordinary terms, especially for a secured
loan. In the event, only £1 million was repaid on~18 March. A variation to the terms of
agreement was agreed, resulting in additionalteosts to BHS of £1.15 million. The loan was
finally repaid on the sale of Atherston&in August 2015.** It was the first in a series of loans
on punitive terms arranged with ACE and-éthers, as outlined in paragraph 148.7*

104. The £5 million supposed.equity-that was provided by RAL as part of the deal was a
hurried short term loan on.extraordinary terms secured on BHS property. RAL in no
way passed Sir Philip’s test{of proof of finance. They came to BHS with a pound.

BHS'’s financial position:at the time of acquisition

105. In total, the~ddy.oif¢” BHS balance sheet presented to the Taveta board showed £94
million in cashand facilities available for BHS. This figure was just above the estimated
peak to troughrworking capital requirement of £90 million identified as necessary by both
Sir Philipiand Gillian Hague, his Group Financial Controller.>*® As already outlined, it
included-£25 million in cash from an HSBC loan facility secured by Arcadia, £8.5 million
from thé sate of Marylebone House and £5 million in supposed equity that transpired to
be a high interest loan. The same balance sheet, with the exception that the borrowing
facility was originally intended to be provided by Goldman Sachs rather than HSBC, was
prepared by Paul Budge and signed by both Dominic Chappell and Sir Philip Green on 11
March 2015 in agreeing the deal. It is shown in Figure 3 below.

229 Though RAL Directors understood this money would be used to fund their fees.
230 Framework Agreement, 26 June 2015

231 Letter from Edward Parladorio, 14 July 2016

232 Information provided by Arcadia in relation to BHS balance sheet

233 Letter from Alexander Dellal, 6 June 2016

234 Letter from Alexander Dellal, 6 June 2016

235 Email from Gillian Hague to Dominic Chappell, 14 November 2014
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Figure 3: BHS balance sheet agreed as part of sale
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106. Furtheg, ffemson this balance sheet gave us concern:

35

o Itinelydes£15.7 million in case for liabilities, such as income tax and national insurance
ontHe February 2015 payroll and VAT on sales between December 2014 and February

2015, which would be due very shortly after the sale.

o Itnotes £32 million of proceeds from the sale North West House, but footnotes that £7
million was “transferred elsewhere”. It transpired that these funds were transferred to
RALinaninterest freeloan for which RAL took fees, in contravention of the covenant.**

o £4.9 million was due from the sale of Carlisle House in mid-April 2015; in the event

this sale did not proceed until February 2016.*

236 For example, Q 1144, and Letter from Michael Hitchcock, 12 June 2016
237 Letter from Michael Hitchcock, 12 June 2016
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BHS would also have to find £5 million to contribute to the pension fund, which had
previously been financed by the wider Taveta group.

107. The Taveta board was presented, two weeks after the event, with a rosy picture of
the sale: the pension scheme was secure and BHS, unencumbered by substantial debt,
was left with a healthy “day one” balance sheet of £94 million. The reality was very
different. The balance sheet included cash for immediate liabilities, property deals
that took many months to materialise, funds that went to RAL never to return and
equity that was a loan on punitive terms. It was patently obvious that thereiwas simply
not enough cash in BHS to give it a realistic chance of medium term suryival.

Proceeding with an unsuitable buyer

108. Sir Philip Green initially appears to have set three conditions for RAL to meet to
demonstrate their credibility as a prospective buyer of BHS. However, ultimately he sold
the company to Dominic Chappell without any of these haviitg been met:

Table 3: Conditions for sale of BHS set by Sir Philip Green

Initial condition of sale Position when sale completed

That they inject their own equity in to the | RAL provided no equity to the deal. £5
company.?3® millien dapie via a loan from ACE secured
againstia property owned by BHS. Further
equitywas subsequently provided by Sir
Philip Green in lieu of the funds from the
plahned sale of Marylebone House.?*

That they provide a credible retail ‘front- RAL had no credible retail front-man. On
man’'.240 10 March, prior to Taveta approving the
sale, lan Grabiner telephoned Kevin Lyon
(who RAL had proposed as non-executive
Chairman), who confirmed that he was not
interested in the role.?*

That they have sufficient-working-capital RAL failed to meet the terms of borrowing
to keep the business afteat gn*an ongoing | £120m from Farallon; the only working-
basis.?* capital available to RAL was provided or

arranged by Sir Philip Green.?*

109. In order toyprogress the sale of BHS, Sir Philip Green endorsed a management
turnaround plan thathe claimed should have saved the company;*** he also agreed to write
off the majarity of the inter-company debt between BHS and Arcadia, while retaining a
£40 million seéiired loan and guaranteeing a £25 million facility with BHS. Sir Philip also
made 8ral gemmitments to back the BHS pension scheme. He told us:

“We always agreed and knew we would make a contribution towards the
pension scheme. When the business was sold that was always understood.”*

238 Email from Paul Budge to Dominic Chappell, 15 December 2014

239 Letter from Michael Hitchcock, 12 June 2016

240 Email from Paul Budge to Dominic Chappell, 15 December 2014

241 Letter from Kevin Lyon, 13 June 2016.

242 Email from Paul Budge to Anthony Gutman, 3 December 2014

243 See paragraphs 90 to 104, above.

244Q 2046: “If the path laid down had been followed, [BHS] would not have gone out of business. It would not be in
liquidation.”

245Q 1919
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110. At the point of sale, however, Sir Philip’s commitment was limited to paying in £5
million per year for up to three years.** The RAL board appear to have relied on oral
representations from Sir Philip that he would continue to support the business, including
by “participat[ing] in any pension deficit solution that is proposed.”**” RAL also took
comfort from what they understood to be reassurances from Sir Philip that he would
secure adequate trade credit insurance for BHS.**®* RAL took him at his word; Eddie
Parladorio wrote:

“Sir Philip Green emphasised on more than one occasion in meetingsthat I
and others attended that his word was his bond. Sir Philip is a very’high net
worth, high profile businessman, knighted for services to retail; &hd it was not
unreasonable to accept the assurances and oral commitments ofsuch a man.”?*

Table 4: Expectations for purchase of BHS set by Dominic Chappell

Initial expectation of purchase Position when sale completed

BHS would be sold with the pension Sir Philip Greef?cominitted to contribute
liability resolved. a maximumeqof £15m over three years,
including ihxthe event that a Project Thor-
style solution Was implemented.

BHS would come debt free. Sir Philipr hadb>supported BHS for some
tim€yia£256m of intercompany loans.?*°
Attime\of sale he wrote off over £200m
of intér-¢company debt with Arcadia but
retained a £40m loan secured against BHS
assets. In addition, Carmen Properties was
sold to RAL as part of the deal with debt
attached.

Purchase would be for £1. Dominic Chappell purchased the company
for £1. In reality, he paid £1 for a company
with significant property assets, cash

and facilities guaranteed by Arcadia.?'
However, he also took on liabilities that far
exceeded these.

111. It had long beemintended that the sale would proceed on 9 March.>* It was actually
concluded on 11 Ylarclydfter intensive negotiations, on terms very different to those
envisaged just-a-few.days earlier. As Eddie Parladorio noted, “alternative methods of
generating sufficient cash to finance the turnaround” were identified between 8 March
and 11 Maxch 2015.2* This had implications for those parties affected. For example,
Sir Philiprwarned Chris Martin the day after the sale that RAL both “hadn’t got the
expected leyelof debt” and that they “wanted to move straight to compromise”, meaning
a Thor-style'restructuring of the pension scheme. Sir Philip took credit for driving a deal

246 BHS Sale Purchase Agreement

247 RAL Board Minutes, 11 March 2015

248 Letter from Edward Parladorio, 14 July 2016

249 As above

250 Letter from Sir Philip Green, 13 July 2016

251 As above

252 See, for example, Points of Principle (signed 16 February 2015); letter from Sir Philip Green, 13 July 2016
253 Letter from Edward Parladorio, 14 July 2016



http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/BHS-Sale-Purchase-agreement-redacted.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/RAL-minutes-11-March-2015.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Edward-Parladorio-14-07-2016.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Sir-Philip-Green-13-07-2016.PDF
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/Points-of-Principle-16022015.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Sir-Philip-Green-13-07-2016.PDF
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Edward-Parladorio-14-07-2016.pdf

38 BHS

through, telling Mr Martin that he had “put the ball in the net on his own without 27
advisers”. He offered further assurances that he could help to ensure RAL would honour
its responsibilities towards the pension scheme: “I can put the ball in the goal for you”.**
112. Sir Philip set a number of conditions for someone suitable to take over BHS. He
rejected Paul Sutton, a fraudster and a bankrupt, but chose Sutton’s junior business
associate instead. It was clear that Chappell’s team was woefully short of the requisite
experience and expertise, notably lacking the credible senior retailer on whom Sir
Philip once insisted. They could offer no equity and had no means of raising funds on a
sustainable basis. Ultimately, Dominic Chappell and RAL failed all of Sir\Philip’s own
tests. They were manifestly unsuitable owners of BHS. It is inconceivable that someone
with Sir Philip Green’s experience seriously considered otherwise.

113. Regardless, the deal proceeded and with great haste. Dominic Chappell had
failed to honour his pledges but each failure was overcome, in several cases through
agreements that were formally enacted long after the event. Promises were made,
including on the pension fund, some of which would be yery difficult to deliver. RAL
placed great faith in Sir Philip’s oral commitments but, @0 longer bringing any finance
to the deal, they had nothing to lose. Sir Philip personally drove the sale through to
agreement.

254 Chris Martin’s notes of a call with Sir Philip Green, 12 March 2015
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5 Taveta corporate governance

Company structures

114. Corporate governance is commonly understood as the rules and practices by which
a company is run and balances the interests of its many different stakeholders, including
management, employees, customers, creditors, pensioners and the community. In
investigating the sale of BHS we encountered a pattern of transactions betyveen Green
family companies which brought into question their corporate governance and the role of
their directors.

115. The complex structure of the Taveta and Arcadia family of companies is illustrated
in Figure 4. Taveta Investments Limited is the parent company of Taveta Investments (No.
2) Limited and, determines the group’s retail and commercial strategy.>>® Taveta 2 is the
parent company of the Arcadia Group and was, until its sale, parent of the BHS Group.
Taveta Investments Ltd is controlled by Taveta Ltd, the ultimate,parent company. That is
registered in Jersey and Lady Green is the ultimate beneficial ewher.>*

Inter-company transactions

116. There are several other companies owned.by Lady Green or companies within the
Green family group that had connections with-BHS0r were involved in its sale. We have
already noted that Carmen Properties—inéerportated in Jersey and with Lady Green as
the ultimate beneficiary—bought and leased back to BHS ten properties in 2001 and was
transferred to BHS as part of the deal) BHS made another sale-and-leaseback deal, with
Mildenhall Holdings Ltd (“Mildenhall’)5>another Jersey-registered company whose
ultimate beneficiary was Lady Green—for a property in Leeds. Between 2005 and 2012,
BHS paid £2.7 million in rent-to’Middenhall. As with the Carmen Properties deal, this
would have seen the rent received as income in Jersey by Mildenhall and allowed BHS
to register it as a cost and\ adjust its UK tax liability accordingly. Another company, the
British Virgin Islands-based Wilton Equity Ltd, owns the freehold of Marylebone House,
BHS’s head office.” Wilton ‘Was owned by GH One Ltd, also registered in the BVI and
owned by Lady Green.>***Wilton was sold to Arcadia in July 2015 at a profit of nearly £22
million in less than‘twa years, a transaction we consider later in this Chapter.

255 Letter from Lady Green, 4 July 2016

256 Lady Green told us that “The shares are held by nominee companies pursuant to a declaration of trust in my
favour.” Letter from Lady Green, 4 July 2016

257 See chapter 4 for further details

258 Share Purchase Agreement between GH One Ltd and Arcadia Group Ltd, 16 July 2015

259 Land Registry records. On sale to Arcadia the freehold of the property was combined with the head lease.
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Figure 4: Structure of Taveta Group (Green Family companies registered in the UK)

| Taveta ltd [Jersey] |
!

| Taveta Investments |

| Taveta Investments |

(No.2)
| Arcadia Group | | BHS Group |
Burton BHS Ltd.
Evans BHS (Jersey) Ltd
Miss Selfridge Epoch Properties [Jersey]
Redcastle BHS Properth&3
Topshop/Topman Davenbu§h
Wallis Lowland Mqnies |td
Zoom Bhs servicesttd. [Dokhant]
Associated Nb. Compapig¢<h blg@are
subsidiaries — categorisegds Property Investment
e.g. AG Brands omped
Nb. Only main

Arcadia Group
subsidiaries listed.

117. BHS’s transactions with other Green family-owned companies were not limited to
property. In 2001, BHS issued a bond of £19.5 million carrying 8 per cent interest per
annum to Tacomer Ltd, a Jersey-régistered company whose ultimate owner is Lady Green.
The bond was ultimately redeenied in 2006 for £28,975,000, giving Tacomer Ltd, and Lady
Green, a return of £9,475,000-As with'the property transactions, this would have had tax
advantages and, again, waould haveallowed BHS to reduce its taxable profits.

118. In addition, there axé thre€ Global Textiles companies, all controlled by Lady Green
and registered in either JerSey or the British Virgin Islands, which loaned Taveta 2 £200
million in 2009 fe¥it'to puirchase BHS. The annual interest on this is 8 per cent, earning
Lady Green £8.3.milliod in 2015,*° on top of the £20 million per year loan repayments.
All these companiesare private, and therefore not subject to the same requirements as
public companies.in respect of share transactions or publication of information. Those
registeredotfshare are subject to far less demanding tax and transparency requirements.*'
Consequentlyit is not possible to obtain a clear picture of the ownership and capital
flows in the Green family business empire in order to assess better the significance and
implications of the sale of BHS. There is a complex web of companies, many registered

260 Letter from Lady Green, 4 July 2016, which states that “I can confirm that Taveta Investments (No 2) Limited raised
acquisition finance for the purchase of BHS by issuing £200m 10-year reducing balance subordinated unsecured
fixed rate loan notes with an 8 per cent coupon which were listed on the Channel Islands Stock Exchange on 20
July 2009.”

261 For Jersey registered companies, for example, the ultimate beneficial owner of shares need not be publicly
disclosed, accounts need not be audited and are not publicly available, and the transfer of ownership between
companies is less open to scrutiny. Corporation and other taxes compare favourably with other jurisdictions. The
BVI offers similar advantages, particularly around confidentiality and low corporate governance requirements.
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offshore. BHS was involved in a number of transactions with a number of these
companies. Whether BHS benefited financially from these transactions is far from
clear. What is clear is that the Green family did.

Offshore registration

119. Sir Philip was vague when asked about his choice of Monaco as a place of residence,
referring to the need to put his children in school somewhere.**> When asked about the
reasons for the choice of registration of the Green family companies, Lady Gfeén wrote:

“My understanding is that jurisdictions such as Jersey and the. British Virgin
Islands are commonly preferred for their strong regulator§{ regimes and
well-respected regulators and the size and competence of their professional
communities”.?%?
Sir Philip was more ready to acknowledge the tax benefits pf offshore registrations but
denied there was any lack of transparency or that trackingdunding between companies
was at all difficult.’®* He described the corporate strucfatre @s*very see through” and
insisted that tax was properly paid on all UK earnings¥>He.argued that some competitor
companies were set up more aggressively in terms of tax-avoidance and, in any case, the
country benefitted from the presence of non-UK®based,investors.?*® The moral case for
companies trading largely in the UK and thejs, parent companies to be registered and
pay tax here was evidently not a consideration for.8ir Philip. His attitude was that he was
trading legally, like other companies based-effshote, therefore he did not see any problem
with the group structure.

120. Sir Philip Green himself is a diféctorof Taveta Investments, was a director of Taveta
Investments (No.2) Ltd until Marek’ 20455 and was a director of the Arcadia Group until
December 2015. He is not a djrector of Taveta Ltd, the parent company controlled by his
wife. In evidence, he distanced himself from the companies under her ultimate control,
telling us that, in respect of the Green family accounts “They are not my accounts. I
don’t have any control gver thHemi”.?” At one point, he denied signing off the accounts for
companies for which hé"-was@ director even though this is a legal duty in that role.**® For
a businessman of, his stature Sir Philip sought to demonstrate an unfeasible degree
of unfamiliarity with tlre financial affairs of some of his businesses or closely related
family compafies. By contrast, his renowned attention to detail was very apparent in
other cases. n spite-of our efforts to gain an understanding of the wider context of the
sale of BHS;'we were not provided with full information about the relationship between
varioussGreen-family companies and the flow of money between them. Nonetheless,
we have' seen that the family has used private companies and offshore registrations.
These arrangements were designed to reduce tax bills. They have also had the effect of
reducing levels of corporate transparency.

262Q 1761

263 Letter from Lady Green, 4 July 2016

264 Q 1769; Lady Green still resides in Monaco; Sir Philip does not.
265Q 1765

266 Qs 1765-7

267Q 1770

268Q 1785
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Corporate governance

121. The Taveta group is characterised by closely related companies, whose boards
comprised overlapping memberships, largely of trusted partners and family members,
as indicated in Table 5 below. This personnel set-up makes it all the more important that
each company has strong corporate governance to ensure directors make decisions in the
interests of the company concerned, as they are required to do. Indeed, Sir Philip asserted
that good corporate governance was a priority in his companies.>® N

122. The main duties of directors are set out in the Companies Act 200§) ese apply
equally to directors of private and public sector companies and equally to.both executive
and non-executive directors. A director is required to act “in the way\he considers, in
good faith, would be most likely to promote the success of the co @ny for the benefit
of its members as a whole.” In doing so they are required to hav@gard (amongst other
matters) to: . \Q

o the interests of the company’s employees; Q)b ,\CO
o the likel f any decision in the long tex;
e likely consequences of any decision in the long e\§ 2y

« thedesirability of the company maintaining a repu@o@r high standards of business
conduct.?”? Q )

Q
These high level requirements are not clariﬁ@ bf‘@rther regulatory requirements,
although the common law may apply in an ses—ﬁought before the courts. These are
relatively rare, in part because of the di@ﬁ ty{@ pursuing prosecutions based on the
O

motivations of directors. . @
Table 5: Company Directors of Green faeg b sses
C
Taveta” aveta No.2 Arcadia Group | BHS
I%ment
Karren Brady
Paul Budge Q To March 2015
Richard Burcl| e Dec. 20 To March 2015
Q
Siobhan e} &
Mar, ght @ To March 2015

@Anth@@-rabiner To Dec 2015
?<_ an %@wr

@ i@cpnip Green To March 2015 | To Dec 2015 | To March 2015
Q/ Qhristopher Harris
$
Gillian Hague e Sep 20 e Sep 20
Brett Palos

David Shepherd

Source: Companies House

269 Q 2084
270 Companies Act 2006, s. 172(1)
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123. Directors have a duty to exercise reasonable care, skill and diligence when carrying
out their duties.””” When it becomes apparent that a company may not survive, their
duties shift and are then owed to the general body of creditors.”’* At that stage, they must
take every reasonable step either to avoid insolvent liquidation, or to minimise the losses
to creditors. If the directors neglect these duties, they leave themselves open to claims for

misfeasance,”” breach of duty*”* or wrongful trading.””

124. The legal position in respect of the Chairman and other members of the Board is that
it is permissible for a director to delegate certain functions to other persons. However, if a
director allows himself to be dominated, or manipulated by one of their nusfiber, he may
have gone beyond the boundaries of what is proper. He could be found t@be in breach of
duty and subject to disqualification.?”

125. The non-statutory UK Corporate Governance Code, produced:by the FRC, provides
further guidance for directors and chairmen as to their duties. It sets out the duties of
the board to set the values and standards of the company and its strategic aims. It holds
that the chairman is responsible for leadership of the board@nd enrsuring its effectiveness
on all aspects of its role. It describes the role of non-executive\directors to scrutinise the
performance of management and provide constructivéchallenge. The duties apply only
to listed companies and only on a ‘comply or explaip”basis; they are not enforceable by
the FRC. They do not apply to private companiesias Was pointed out to us by the non-
executive chair of Taveta and Taveta 2, Lord~Grabinér.”” Nonetheless, these are well
understood principles of good corporate governanée and provide useful guidance for the
interpretation of the legal duties that apply-te-all directors. Many of BHS’s competitors are
public companies and therefore subject to.the'FRC code.

126. Concerns about corporate governancegarose repeatedly during our questioning of the
Chairman, Lord Grabiner, and other members of the boards of Green family companies.
We were surprised, for example,;hen Lord Grabiner told us in evidence that he was “not
aware of what the reasons wereX forhaving separate Taveta companies but that “[w]hatever
structure they had adopted{no-doubt there were good reason for it.””’® He subsequently
told us that the “structdite aré8¢ from a corporate re-organisation effected on an earlier
re-financing of the busifiess®?® which shed little further light.

127. We also consideredZchecks and balances on related party transactions within the
group. One prosminent such deal, the Ealing property sale by BHS shortly before the
sale to RAL{took place without board approval and without a pre-sale valuation being

2715.174 Cotaplanies™at 2006

272 Section™72(3Y Of the Companies Act 2006 and see the common law cases.

273 Sectionh 212(0f the Insolvency Act 1986

274 Section 172(3) of the Companies Act 2006

275 Section 214 of the Insolvency Act 1986

276 See Re Westmid Packing Services Ltd [1998] 2 BCLC 646 and Lexi Holdings v Lugman [2009] 2 BCLC 1. In law, non-
executive directors are not entitled to place “unquestioning reliance upon others to do their job “. It is the role
of the Chairman to “preserve order, and to take care that the proceedings are conducted in a proper manner”.
The Chairman is “responsible to a greater extent than any other director for the performance of the board as a
whole and each member of it. The chairman has the primary responsibility of selecting matters and documents to
be brought to the board’s attention, for formulating the policy of the board and promoting the position of the
company”. Equitable Life Assurance Society v Bowley [2004] 1 BCLC 180 at [41] and National Dwellings Society v
Sykes [1894] 2 Ch 159; AWA Ltd v Daniels (1992) 7 ACSR 759.

277 Letter from Lord Grabiner, 6 July 2016

278 Q 502

279 Letter from Lord Grabiner, 10 June 2016
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obtained. Brett Palos, Sir Philip’s step-son, was a director of both the parent company of
BHS and the purchasing company, Thackeray Estates. The property was resold within four
months for a profit of £3m.**® We consider another related-party transaction, the purchase
of Marylebone House by Arcadia, in Box 2.

Box 2: Case study: Marylebone House

Under proposed terms of the sale of BHS to RAL, RAL was to purchase Marylebone
House from Wilton Equity Limited, a Green family company registered in the British
Virgin Islands,?® for £35 million?3 and sell it on for £45 million. We were infé@med that
Marylebone House was not in the event sold as planned because a higher offer had
been received.?®* On 16 July 2015 Arcadia bought Wilton (in effect, Marylebone House)
for £53 million, a profit of £21.85 million to Lady Green since the property was bought
for £31.15 million in August 2013.28°

This decision, a related party transaction, was taken at a board meeting at which
only executive directors were present.?® Though Arcadia’s accotints state that the
transaction proceeded after “advice received from a third party Valuer”,®” a claim
reiterated by Sir Philip Green in oral evidence,?® it is appafent ghat no third party
valuation was received to support the purchase price. Thé’board minute notes that
“the Property team of the Company has received offefs'for-the Target in the range
of £50m to £55m over the past six months”.?®° These @fferswere not circulated to the
board. It is also perhaps telling that offers were rezeived by Arcadia for a company
unrelated except for its ultimate ownership by Lady Green.?*° Chris Harris, Arcadia
Property Director, noted “We worked very clesely as\a tight-knit team”.2%!

It is not clear that the decision to purchasesMarytebone House was a bad one for
Arcadia. It was, however, taken without adequate checks for a large related-party
transaction, especially given Arcadia ias many thousands of employees and a large
pension deficit.?*?

128. The evidence we took did dething.to dispel the impression that serving the interests
of the Green family was the Quér-arching objective of the directors of the companies in
his business empire. Yet these-brdniches have different interests: some have employees and
pension funds in deficitethers,registered offshore, do not. The directors” duties are to
serve the interests of the’company but they are also required to have regard for proper
process, insofar as tiie interests of stakeholders and the reputation of the company may be
affected. Related pdpty tfansactions such as the sale of Marylebone House and the Ealing
property shouldhave-béen subject to rigorous due process. They were not. What is more,
rather than bging anexception, these examples are symptomatic of what we have learnt
about Taveta grqup governance over the course of this inquiry.

280Qs 3107-30

281 Share Purchase Agreement between GH One Ltd and Arcadia Group Ltd, 16 July 2015

282 Points of Principle document signed by Sir Philip Green and Dominic Chappell, 16 February 2015

283 Q1315 (Mark Tasker); Q1445 (Dominic Chappell)

284 Land Registry records. On sale to Arcadia the freehold of the property was combined with the head lease.
285 Arcadia Group Ltd board minutes, 16 July 2015

286 Arcadia Group Ltd, Annual report and financial statements for the year ended 29 August 2015, note 25
287 Q 2149

288 Arcadia Group Ltd board minutes, 16 July 2015

289Q 3010

290Q 3018

291 Arcadia Group Ltd, Annual report and financial statements for the year ended 29 August 2015, note 28
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Agreement to the sale of BHS

129. The most worrying insight into the exercise of corporate governance was obtained in
examining the decision to sell BHS itself, in which the Chairman of the selling company,
Lord Grabiner, played no effective part. On 29 January 2015, the board appointed a sub-
group from Arcadia to oversee the possibility of disposing of BHS,** comprised of directors
with relevant knowledge.”®® However, this group was given no parameters within which
to work by the board and no requirement to report back with a recommendation, as one
might expect a board to stipulate when delegating a significant function such’as the sale
of a major company.***

130. In Lord Grabiner’s view, the delegated powers of the sub-group were understood
“implicitly” and, he said, it should not be “remotely surprising” that“the non-executive
Chairman “played no hands-on role in the sale transaction”.** Th¢yChairman and board
as a whole took no steps to challenge the work of the sub-group;.nor did this group keep
any minutes of meetings detailing its discussions. The full board was only informed of
the fact that discussions were taking place, but not the idenitity of.potential buyers or the
scope of a potential deal.**® Incredibly, Lord Grabiner told“tis that; whilst aware of ongoing
negotiations, he never heard the name Dominic Chappell and only learned of the buyer’s
previous bankruptcy from the press after the complétion‘éfthe transaction.**’

131. The decision to approve the sale of BHS.to RAL was taken, after a long day of
negotiation on its terms, by a hastily convened meeting of four members of the Taveta
Board. The Chairman was not invited to the’meeting nor made aware that it was taking
place.?”® The only non-executive directQr presént was Brett Palos, step-son of Sir Philip,
whose stated brief was to look after the‘interests of the majority shareholder, Lady Green.*”
While Chris Harris told us that “inan ideal' world, we would have invited Lord Grabiner
to the meeting”,** neither Sir Philip' nor-Lord Grabiner had any such concerns about the
sub-group taking this decision-without-the consideration of the full board. Lord Grabiner
asserted that the presence ef-all the non-executive directors would not have made any
difference to the decisiomas he. “would not be in a position to second guess the views
of the negotiators”.*"! Had hebeen there, he said, he may have asked whether the buyer
had a credible busines§/plan‘to implement a turnaround of BHS and he would have been
satisfied by the ansyvet.

132. This is a regiarkably docile attitude for a Chairman of the board, particularly one
whose long eéxperienice of mergers and acquisitions and legal expertise were presumably a
strong fagtofin his’£125,000 per year employment in that role. Had he been present, he may
also haveasked what the criteria were for finding a buyer; why these criteria were ignored;
what evidence underpinned the belief in a successful business plan; what safeguards were

292 Q 3054

293 Membership was Sir Philip Green, Paul Budge, Chris Harris and Gillian Hague.
294Q 490, Qs 3076-83

295 Letter from Lord Grabiner, 6 July 2016
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297 Written statement from Lord Grabiner, 16 May 2016

298 Letter from Lord Grabiner, 6 July 2016
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301 Letter from Lord Grabiner, 6 July 2016
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in place for the creditors and pension scheme members; and what was the background of
the buyer? Regardless of what he might have contributed, it is difficult for the Chairman to
demonstrate leadership of the board when he is unaware of what is going on in its name.

133. The failure of these basic questions to be asked, never mind answered, was indicative
of a prevailing culture in which a dominant personality at the top of a private limited
company was able to get his way with little if any internal challenge. When asked, board
members failed to articulate any convincing examples of instances in which Sir Philip was
successfully overridden by the rest of the board or indeed challenged at all.*”* ln.a lengthy
oral evidence session, we saw and experienced for ourselves the aggressive r&action of Sir
Philip to courteous and reasonable challenge. We do not underestimate. the difficulties
that a board of trusted directors might have when questioning his decisions. But absolute
power, in business as in politics, is a dangerous thing, and is the reason why the law
requires certain minimum standards of governance.

134. The sale was only approved by the full board after it had béén agreed with the buyer.
Following the agreement of the board on 10 March and comnpletion of the transaction
the next day, the Taveta 2 board met on 16 March to “ratify* the transaction. Paul Budge
chaired this meeting and Lord Grabiner was the only other dttendee. It is not clear what
legal effect any decision not to ratify the decision wotld have had, but as Lord Grabiner
explained, there was “no basis on which we could propesly have disregarded the views
of the board of TI2L’s sole shareholder and refused teyfatify the sale”.*”* A company can
hardly be unsold. The terms of the sale were ofly reported to the full board of Taveta on
25 March, two weeks after the completion ofithe tr@nsaction. Again, this demonstrates a
remarkably relaxed attitude to formal decision making, particularly in respect of the sale
of a major company with 11,000 employees and 20,000 pension scheme members.

135. Sir Philip chose to run these (ompanies as his own personal empire, with boards
taking decisions with reference to’a shared understanding of his wishes rather than
the interests of each individual company. Boards had overlapping memberships
and independent non-executive idirectors did not participate in key decisions. We
saw meagre evidence of th¢ type’of constructive challenge that a good board should
provide. These weak governance arrangements allowed the overarching interests of
the Green family to prevailénd facilitated the flow of money off shore to the ultimate
beneficial owner of-the parent company, Lady Green.

136. The complacent performance of Lord Grabiner as the non-executive Chairman
of the Tavetaygrouplboards represented the apogee of weak corporate governance. In
that positiop-it was his responsibility to provide independent challenge and oversight.
Instead hé./was:eontent to provide a veneer of establishment credibility to the group
while happily/disengaging from the key decisions he had a responsibility to scrutinise.
For this deplorable performance he received a considerable salary.

137. These weaknesses in corporate governance contributed substantially to the
ultimate demise of BHS including: the failure to address the pension deficit; the failure
to challenge effectively RAL’s proposal to buy BHS; the hurried agreement of the deal
in the absence of the Chair; and its subsequent rubber stamp ratification. All members
of Taveta group boards have serious questions to answer about their performance as
directors in allowing Sir Philip Green to sell BHS.

302 Qs 3062-9
303 Letter from Lord Grabiner to Committees, 10 June 2016



http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/pension-protection-fund-and-the-pensions-regulator/oral/34694.html
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Correspondence/From-Lord-Grabiner-10-June-2016.pdf

BHS 47

6 RAL ownership of BHS

The business plan

138. When RAL purchased BHS it agreed to implement a business plan put together by
BHS’s management and Sir Philip Green’s finance team.*** This plan aimed to revitalise
the long-struggling business. BHS’s management claimed that the plan was achievable
and realistic—a claim repeated unequivocally by Sir Philip Green.**

139. The business plan was the evolution of work that had commenced while BHS was
still owned by Sir Philip Green.**® Prior to the company’s sale BHS’s, management had
stabilised the losses the company was making but had been unable to feduce them. One of
the key factors that was constraining the turnaround of BHS was that it held leases for a
number of loss-making stores at uncompetitive rates. Sir Philip’s high-profile wealth acted
as a barrier to convincing landlords that BHS could not affordthe rents. “Stepping away
from Arcadia” was intended by BHS management to provide an 6pportunity to address
these leases by making clear that the company was no longer financially supported by Sir
Philip.>*”

140. The business plan’s aim was to return BHS to prefitability over two years. This ambition
relied on the company achieving £26.7m of propetty rélated savings, through closing loss-
making stores and other rent reductions, andvachiewing £23.9 million of improvements
through trade initiatives.’*®® Despite his lack of retail experience, Dominic Chappell did
not commission advice on the deliverability of the BHS turnaround plan from consultants
with specific retail expertise prior topurchasing the company, but chose to rely on the
judgement of the existing BHS managementteam. That said, Grant Thornton did provide
high-level observations in which they noted “potential contradictions” between delivering
different retail initiatives, highlighted the need for “clarity on the financial implications”
of the plan and noted that wotlon.consumer expectations was already “dated”.’*

304Q 2229

305 Q 2046: “If the business plan that was laid down had been followed, it would not have gone out of business. It
would not be in liquidation.”

306Q 1137

307Q 1140

308 BHS Business Plan - March 2015

309 Grant Thornton Due Diligence Report
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Figure 5: The building blocks of the BHS business plan inherited by RAL (annotated by Paul Budge)
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141. Delivering the £23.9 million of txade i atlves was primarily predicated on a 1
per cent like-for-like growth in sale§} 1 per cent improvement in margins from retail
improvements, cost savings, and ag%h oufof food stores. The plan identified £8.4 million
of further initiatives to improve @uy related to concessions, websites and low-cost
store modifications. However,&)w@g the acquisition of BHS, like for like sales reduced
by 0.2 per cent (1.2 percenta% peilnts below forecast), placing additional pressure on an
already distressed company‘thatywas struggling to raise enough working capital.

142. Likewise, BHS § @L’s performance on the property related savings was
disappointing. Gr @Th&@ton had originally indicated that RAL would need to dispose
of its Oxford St Q&Y September to inject cash into the company, but this disposal
was not made@ltll {Qprll 2016. Furthermore, the plans to renegotiate rents—critical to

the viabilit eé‘asmess—were pursued slowly. Rent reductions were not agreed until
March 2 ol w1ng the implementation of a Company Voluntary Arrangement (CVA),
Wth te to save the company. The CVA reduced BHS’s rent bill by around £30
m11ho ?cantly above that originally forecast in the business plan,”® and had first

been proposed by BHS management in August 2015.*"! Had it been delivered sooner than
it was, it would have left BHS in a stronger financial position.

143. The business plan developed by the BHS management team and approved by the
Arcadia board contained over-optimistic assumptions on future sales and margins.
The plans for renegotiating rents and disposing of properties in order to support
ongoing losses were not delivered fast enough, given that BHS was a company clearly
in distress.

310 Letter from Mark Sherwood, 12 July 2016
311 Letter from Darren Topp, 24 June 2016
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Project Vera

144. A CVA would have precipitated the pension schemes entering a PPF assessment
period. One of the conditions of the sale was that RAL would use “reasonable endeavours”
to seek a Project Thor-style restructuring of the pension schemes.’'? There was no doubt
at that stage that resolution of BHS’s pension problem was fundamental to the medium-
term survival of the company. Discussions over the restructuring, developed by Grant
Thornton and known as Project Vera, began in earnest in November 2015. Notes of a
meeting between Chris Martin, Darren Topp and Michael Hitchcock make it'clear that,
by that stage, the short-term survival of the company was under threat:

» the proposed refinancing of the company, via an asset-backed loah from Gordon
Brothers, was dependent on “a credible pensions solution™;

« the refinancing could facilitate the restoration of credit insurance, which would have a
very significant positive effect on cash balances;

« Project Vera was dependent on a lump sum contributisirtothe pension scheme in the
range of £100 million to £200 million; and

« the only credible source of that lump sum was SitPhilip’Green.’"

145. On21January 2016 Chris Martin asked Sir Philip ifhe would join a round table meeting
with the trustees and TPR to discuss a potential*contgibution of £120 million. He indicated
he would not unless he was given assurances-that-FPR’s moral hazard investigation would
be discontinued as a result.’™* Though the onldlternative was insolvency, no settlement
was reached.” On 17 February, Neville Kahn relayed to Chris Martin the message that
Sir Philip was unwilling to meet tHe lum@)sum cost of a Project Vera settlement.’’® The
failure of BHS to agree a restructuringef the pension fund under RAL precipitated the
collapse of BHS. Such a restructairing would have required a substantial contribution
from Sir Philip Green, one-he was not prepared to make while TPR’s moral hazard
investigation of his companies-continued.

Financing of BHS,

146. Failure to addyéssBHS’s expensive leases, coupled with disappointing trading figures,
meant that RAIYneeded to raise additional working capital to fund BHS. There were two
ways in which RAL sought to raise funds, firstly through property sales, and secondly
through aftracting external finance.

147. Beyond. the sale of the Oxford Street store in April 2016, and other disposals that
had been atranged prior to RALs acquisition of BHS, RAL sold properties to the value of
approximately £40 million. However, with the exception of £8.4 million that went in to

312 BHS Sale and Purchase Agreement, 11 March 2015, Schedule 8
313 Chris Martin’s notes of a meeting with Darren Topp and Michael Hitchcock, 9 November 2015 (recorded in email of

10 November)
314 Chris Martin’s notes of a call with Sir Philip Green, 21 January 2016
315 See PPF log of 27 June 2016 for a record of pension scheme discussions in 2016
316 Chris Martin’s notes of a call with Neville Kahn on 16 February 2016 (recorded in email of 17 February)
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BHS as new capital following the sale of BHS’s Atherstone distribution centre, the rest of
the proceeds from sales went to paying down secured debts and did not release new funds
in to BHS.*”

148. In the absence of other funding, RAL took out a number of loans at extremely high
interest rates—both to fund its purchase of BHS and to then fund the ongoing working-
capital needs of the company. Some lenders made significant amounts of money from
these arrangements with limited risk, given that they were secured against valuable BHS
properties (see Box 3, below).

Box 3: notable Loans arranged by Retail Acquisitions Ltd

(1) A £5m loan from ACE taken out by RAL on 10 March 2015, immediately prior to the
purchase of BHS. This loan was secured against a BHS property — Atherstone. £2m was
due to be repaid a week after the sale, and the remaining £6m within two months.
These terms were varied and ultimately £7.2m was repaid for this and associated loans
(see para 102).3"°

(2) A three month £25m loan facility for BHS from ACE ircdunge 2015. Total repayment of
£31m made in September 2015.32°

(3) A £62m 12-month secured loan with Grovepoint'id September 2015. Total amount
repayable would have been £73m. This loan wasafranged to replace the £25m ACE
loan on a more competitive basis.

(4) A 60-day £9.4m secured loan with Gordon’Bratfvers arranged at the end of February
2016 with an implied APR of 38 per cent:

Source: Letter from Michael Hitchcock, 12 June 2016

149. As outlined by Michael HitcHcdck,who was effectively BHS’s Chief Financial Officer
from July 2015 to March 2016,°RAL taok £6 million of fees in total for arranging loans
and property transactions, despiterthe fact that BHS was desperately short of capital and
borrowing at punitive ratesy*

150. The inability of My’ Chappell and his team to inject long term capital into the
business was highlighted by their securing a series of high cost short term loans as a
means to solve grewingzcash flow problems, further weakening the financial position
of BHS. Even when arranging loans for their struggling company on extraordinary
terms they could not resist taking a substantial cut for themselves.

The fjnancjal relationship between RAL and BHS

151. We have already established that RAL brought none of their own money to BHS.
They were, however, content to remove significant sums from the company. Not only did
they take fees from BHS for the property sales and loans they arranged on behalf of BHS,
they also financially weakened the company by taking loans out of BHS at a time when it
could ill-afford to tie-up capital. These included a £7 million loan taken out on the day that

317 Letter from Michael Hitchcock, 12 June 2016

318 Letter from Alexander Dellal, 6 June 2016

319 Letter from Alexander Dellal, 6 June 2016, which describes the loan in more detail. His letter indicates that in fact
the majority of the loan was repaid in September 2015, but that the remainder - which was linked to the sale of
BHS’s Oxford Street property - was renegotiated, and paid back in January 2016.

320 Letter from Michael Hitchcock, 12 June 2016
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RAL purchased the company, which was used to pay advisers and RAL board members
for the transaction fees, plus further salary costs and management fees post transaction.
In total, Mr Hitchcock estimated that RAL took a total of £11 million in fees from BHS in
the 13 months prior to administration, and an additional £12 million in loans, of which
only £6m was repaid. At the time that BHS went into administration, the inter-company
balance sheet demonstrated that RAL still owed BHS approximately £6 million.**!

152. RAL also incurred fees of £0.3 million on behalf of BHS (paid to Grant Thornton)
in developing a plan (“Project Herald”) to separate the profitable element$~of BHS—
its digital and international operations—out of the BHS Group and directly in to RAL
ownership through forming a new company, BHS Global. In addition, th€'plan envisaged
RAL setting up a new company “BHS Services”, which would provide ervices to BHS via
a services agreement—in return for fees.**

Box 4: Fees payable from BHS Group to Retail Acquisitions Limited for Management Services

In addition to salaries taken by RAL Directors from BHS, an{unsigried) Management
Services Agreement shared by Dominic Chappell outlined-thefellowing fee
arrangements:

(1) A 25 per cent uplift on the cost of delivering a wide range of services during
the first year of ownership, followed by delivery ef’services to an agreed budget
thereafter.3®

(2) 2 per cent of total funds available from gach financing agreement arranged by RAL.

(3) 10 per cent of transaction proceeds\for properties where proceeds were at
least 25 per cent above the fair market value*of the relevant property, with special
arrangements for fees in relation t6 the sale of Atherstone and Oxford Street.

Source: BHS/RAL Management Services Agiéement

153. Dominic Chappell received a-total of £2.6 million in salary and fees relating to BHS.***
Chappell’s family also berefitedfrom a £1.5 million interest-free loan, secured against his
father’s house, none of which has been repaid.’® In total, he has received £4.1 million. We
were also told that he still owe's £75,000 of a £150,000 short-term personal loan from ACE
which was due in Eebruafy2016.%

154. There was@also aseries of extraordinary one-off transactions between RAL and BHS:**

o The transfer 6f°£1.5 million by RAL from BHS to a company called BHS Sweden,
which\Was@ot part of the BHS Group. BHS Sweden was owned by Mr Chappell’s
fellgw-Director and long-standing friend, Lennart Henningson. This money was
returned (initially minus around £50,000) after BHS’s Chief Executive intervened and
the Board demanded the repayment.

321 Letter from Michael Hitchcock, 12 June 2016

322 Project Herald draft report, 29 January 2016

323 Letter from Darren Topp, 21 June 2016

324 Letter from Dominic Chappell, 10 June 2016. In an interview with the BBC on 4 July 2016, Mr Chappell described
this as a “drip in the ocean”.

325 Letter from Dominic Chappell, 10 June 2016; letter from Edward Parladorio, 14 July 2016. There were three
directors present at the meeting to approve it: Dominic Chappell, Lennart Henningson and Eddie Parladorio. Mr
Parladorio told us he voted against the transaction.

326 Letter from Alexander Dellal, 6 June 2016

327 Letter from Darren Topp, 21 June 2016
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» Dominic Chappell attempted to buy a set of family holiday flights in December 2015
on the company travel budget. He then sought to take his December 2015 salary early
to pay for the holiday, a payment granted by BHS HR on the basis of ‘hardship’.

o A personal loan from BHS to Dominic Chappell of £90,000, authorised by fellow-
Director, Aidan Treacy, in January 2016.%*®

o A £25,000 advisory fee paid to Kevin Lyon retrospectively by RAL from BHS funds,
despite the fact that no formal work was carried out or fees expected.’?

« RAL also sought a £500,000 ‘success fee’, for completion of the CVA — essentially this
would be tantamount to paying the directors a fee for having left BHS on the verge of
insolvency. Aidan Treacy also sought a £250,000 bonus in relation(o the CVA.**

155. Not only are these transactions indicative of directors being more interested in
their own financial wellbeing than that of the company they.hiad purchased, they also
demonstrate an outrageous lack of good corporate stewardship.(this was reinforced by
the fact that, as the CEO of BHS put it, “the majority of the-Board was conflicted,” being
comprised of friends and family, including Keith SmithyDominic Chappell’s uncle and
chair of the board.”" Although Mr Chappell has not provided details of the membership
of BHS/RAL's Remuneration Committee to this inquiryyit has been reported that his
uncle also chaired this supposedly ‘independent*panel.**

156. It is notable that two of the directors whe had‘facilitated Mr Chappell in purchasing
BHS stepped down the day the transactioneompleted, Mark Tasker and Stephen Bourne.
Mark Tasker explained that he had stepped dowit because he had seen his role as limited to
advising on the acquisition and that he/couldnot commit the necessary time to continuing
due to his management responsibilities at'His law firm, Bates Wells Braithwaite. Much of
the detail of the deal remained/to be cencluded. Stephen Bourne explained that he was
uncomfortable continuing in therolé&because he either didn’t know the remaining board
members that Mr Chappellswascappointing, or “didn’t think were appropriate for the
board” because they were prim@sily friends and family.** Despite their own contribution
in putting BHS on thé\path ‘to failure, Mr Bourne and Mr Tasker were paid around
£400,000 each, including “suiccess fees” for their role in facilitating the transaction.**

157. It is clear from'the@dvice that RAL received prior to the acquisition of BHS that they
were taking ofn2 company that was at high risk of insolvency. In light of this, directors
had a duty pfimarily to the creditors of BHS rather than to its shareholders. While it is
not for ugto‘judge whether this duty was breached, ultimately BHS’s creditors were badly
let dowiby the RAL board. We are certain that the Insolvency Service will want to look

328 As Above

329 Letter from Kevin Lyon, 13 June 2016

330 Letter from Darren Topp, 23 June 2016. We have seen a copy of the ‘Additional Services Material Benefit’ claim for
the CVA submitted by RAL to BHS on 2 March 2016. However, we note that, in correspondence dated 14 July 2016,
Eddie Parladorio denied knowledge of this.

331 Letter from Darren Topp, 21 June 2016

332ITV News, 10 June 2016

333 Qs 1361-2 (Stephen Bourne)

334 Letter from Olswang to the Pension Regulator, 1 June 2015. Eddie Parladorio, who remained on the board, was
similarly paid £460,000.



http://www.parliament.uk/documents/commons-committees/work-and-pensions/Kevin-Lyon-note-13-June-2016.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Darren-Topp-Evidence-of-24-June-2016.pdf
http://www.parliament.uk/documents/commons-committees/work-and-pensions/Additional-services-material-benefit.pdf
http://www.parliament.uk/documents/commons-committees/business-innovation-and-skills/Correspondence/2015-20-Parliament/From-Darren-Topp-re-BHs-collapse-21-06-2016.pdf
http://www.itv.com/news/2016-06-10/revealed-the-money-dominic-chappell-took-out-of-bhs/
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/pension-protection-fund-and-the-pensions-regulator/oral/34230.html
http://www.parliament.uk/documents/commons-committees/business-innovation-and-skills/Correspondence/2015-20-Parliament/Olswang-to-Pensions-Regulator-1-June-2015.pdf

BHS 53

closely at the loans and fees removed from the company as well as questionable decisions,
such as the £2.6 million purchase of the Darlington store arranged at a time when cash-
flows were under significant duress.*

158. RAL Board members exploited BHS for their personal gain and Dominic Chappell
was the worst culprit. Their plans included removing the profitable assets from BHS
and placing them directly in RAL ownership, and requiring BHS to use central
services, such as property advice, provided by RAL. The suspicions of BHS managers
that RAL were more intent on taking money from the business than investing in it
were well founded, as evidenced by the £11 million charged by RAL to BHS$in the form
of salaries and fees.

159. Thedirectors of RAL exhibited scant commitment to the successfulimplementation
of BHS management’s business plan. Two directors, Stephen Boutne and Mark Tasker,
jumped ship on the day that RAL acquired the business with personal financial rewards
that it would take many BHS employees decades to earn. The others, Eddie Parladorio,
Lennart Henningson, Keith Smith and Aidan Treacy, cortinued-to profit handsomely
from their positions without fulfilling their requisite résponsibilities.

160. RAL had feeble corporate governance. The presence 9of' Chappell family members
on the RAL board, and the overlapping membership with the BHS board, did nothing
to clarify relationships and address evident tensions between the managements of
the two companies. Mr Chappell’s ultimately-unsuecessful attempt to siphon off £1.5
million to another company in Sweden owned‘by a long standing friend and fellow
RAL director was the most egregious.example of individual greed and, initially at
least, corporate governance failure.

The role of Sir Philip Green“post-sale

161. The sale of BHS to RAL>did not mark the end of Sir Philip Green’s involvement in
the company. Due to the level of integration prior to the transaction, Arcadia continued
to provide services including IT (including web platform), Logistics & Supply Chain,
HR, Finance, Treasury Propérty Management & Maintenance, Procurement, and Legal
Facilities. There was.also‘if’excess of £100 million in retail revenues taken by BHS for the
Arcadia concession$ that’operated in the BHS stores, and Taveta retained a £40 million
fixed and floating chdtrge secured against BHS assets.**

162. While in their normal course these would lead to daily operational contact between
Arcadia_afid BHS, Sir Philip Green himself also remained closely in contact with the
new mdnagentent. Dominic Chappell claims they spoke every two to three days and met
regularly,**and BHS’s Property Director, Mark Sherwood, told us that he received several
calls from Sir Philip but didn’t return them because he didn’t want to be “quizzed”. He
said that Sir Philip, however, “was not very happy about that”.?*

163. In evidence to us, Sir Philip said how he gave Mr Chappell advice when he felt he
was “going down a wrong path” and tried to “persuade” Mr Chappell to address BHS’s

335 Letter from Michael Hitchcock, 12 June 2016
336 Letter from Darren Topp, 21 June 2016
337Q 1397

338 Qs 2925-6 (Mark Sherwood)
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loss-making rental arrangements earlier.”® Darren Topp also indicated that both he and
members of the RAL board had spoken to Sir Philip throughout 2015 about the BHS
pensions issue, and Mr Topp also told Sir Philip that he “ did not believe the business could
continue successfully” under Dominic Chappell’s ownership**® We note that Sir Philip
attempted to reassure Chris Martin in October 2015, with reference to Mr Chappell, that
“the bloke is doing ok”.**!

164. Sir Philip Green was also closely involved immediately prior to BHS going in to
administration. Despite the eventual completion of the CVA, RAL failed to raise‘sufficient
funds on commercially viable terms to keep BHS running. Not only had theloan facility
put in place with Gordon Brothers proved insufficient, but on 7 April-@lswang advised
that the facility meant that in practice Gordon Brothers had the powet\to force BHS into
administration at any time they chose should they wish to gain control of the company.**?
Furthermore, on 15 April, BHS was issued with a 7-day windingip notice from HMRC
in relation to outstanding payments of £2.7 million that the cofipany could not meet.**

165. On 18 April, Sir Philip Green invited Philip Dufty, from wl¢ administration firm
Duft & Phelps, to a meeting at Arcadia’s Office the followirig day. On arriving, Mr Dufty
learned that the meeting was to discuss the future of BHS$. In‘addition to Sir Philip Green,
members of the RAL and BHS boards were in attendance;including Dominic Chappell,
Darren Topp, Aidan Treacy and Eddie Parladori®~’ Asia floating charge holder, Arcadia
were ultimately within their rights to decide whe was appointed administrator.*** Duff &
Phelps’s appointment as administrator was subseq@ently approved by the BHS Board on
21 April at a meeting chaired by Mr Chappell.

166. Following the 21 April board meeting, Bominic Chappell entered in to discussions
with Mike Ashley, the owner of Sports Direct, in a last ditch attempt to sell BHS as a
going concern. Sir Philip spoke with Max Ashley over the weekend of 23 and 24 April but
a deal was not agreed and BHS%htered into administration on Monday 25 April.**> On
27 April, Sir Philip hosted aaeeting at Arcadia’s offices attended by Mike Ashley and the
administrator, Philip Duffyyiat which Mr Ashley offered £10 million for BHS, but with the
pension scheme removedfrom his responsibility. Sir Philip offered to contribute a further
£5 million. However, ‘dfter flirther consideration the administrator concluded that the
proposed deal was fot in‘the interests of BHS’s creditors.**®

167. Throughout~the. period of RALs brief ownership of BHS, Sir Philip Green
continued té/demanstrate an unusually keen interest in a former business, albeit one
in whichh¢ still*had a financial stake. Whether he could simply not bring himself
to let it.go ‘or because he thought he could direct it successfully from the outside, his
continged involvement proved insufficient to save the business.

339 Qs 2240-2242 (Sir Philip Green)

340Q 1177, Q 1150 (Darren Topp)

341 Chris Martin’s notes of a call with Sir Philip Green, 7 October 2015 (in email of 11 October)
342 Letter from Darren Topp, 9 June

343 BHS Minutes of 21 April 2016

344 Letter from Philip Duffy, 14 June 2016

345 Mike Ashley Letter of 13 June 2016

346 Philip Duffy letter to Sir Philip Green, 14 June 2016.
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7 Conclusions

168. The evidence we have received over the course of this inquiry has at times resembled
a circular firing squad. Witnesses appeared to harbour the misconception that they
could be absolved from responsibility by blaming others. The worst example was Sir
Philip Green, despite his protestations to the contrary. Sir Philip adopted a scattergun
approach, liberally firing blame to all angles except his own, though he began his
evidence by saying he would do the opposite. The truth is that a large proportion of
those who have got rich or richer off the back of BHS are to blame. Sir Philip Green,
Dominic Chappell and their respective directors, advisers and hangers-on are all
culpable. The tragedy is that those who have lost out are the ordinary-employees and
pensioners. This is the unacceptable face of capitalism.

169. The sale of BHS did not have to proceed as it did. The potential checks, however,
proved to be inadequate. Regulatory concerns were circumvented. Advisers were
heavily incentivised to progress the deal. Dominic ChappellyhiSfriends and associates
were enticed by the personal rewards on offer without having totake any of the personal
risks. The Taveta group, run as a personal fiefdom by a single dominant individual,
failed to provide a semblance of independent oversight or challenge.

170. Sir Philip Green drove the deal forward. Hesought to sell a chain that had become
a financial millstone and threatened his repufation. He knew that Dominic Chappell
was a wholly unsuitable purchaser but ovérlookéd or made good each of Chappell’s
shortcomings and proceeded with a rushed sale regardless.

171. Dominic Chappell was out of his depth. He was over-optimistic to the point of
arrogance. He failed to recruit a retail expert despite his own lack of experience; failed to
secure funding on commercial terms; failed to address BHS’s propertyleases in a timely
way; and failed to address the company’s long-term underperformance. Mr Chappell
has referred to the rewards<for risk that are the foundations of entrepreneurship, but
he was taking no risks. The rewards that he took, on the other hand, were lavish. In
putting his ‘home team first;-he and his fellow directors were personally enriched as
BHS failed around thém. Inf-effect, he had his hands in the till. His description of £2.6
million that he petsonally took, in addition to an outstanding £1.5 million family
loan, as “a drip inthe‘acean” is an insult to the employees and pensioners of BHS that
he let down.

172. The Green family benefited significantly from BHS. In his early years of ownership,
Sir Philip cutcosts, sold assets and paid substantial dividends offshore to the ultimate
benefit-of liis wife. He failed, however, to invest sufficiently in stores or reinvent the
business to beat the prevailing high street competition. We found little evidence to
support the reputation for retail business acumen for which he received his knighthood.

173. It is true these are private companies holding Green family money. BHS, however,
was a major employer and the sponsor of a large and ailing pension fund. Arcadia,
another Green company, is in a similar position. Sir Philip gave insufficient priority to
the BHS pension scheme over an extended period. His failure to resolve its problems by
now has contributed substantially to the demise of BHS. Sir Philip owes it to the BHS
pensioners to find a resolution urgently. This will undoubtedly require him to make a



56 BHS

large financial contribution. He has a moral duty to act, a duty which he acknowledges.
We still do not doubt that Sir Philip has heartfelt affection for BHS. To an extent it
created him; it could also bring him down.
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8 Ongoing inquiries

174. The demise of BHS was the result of a series of bad business decisions and
personal greed. We fear, however, that some the failures which allowed this to happen
are not unique to BHS. Its lessons merit broader consideration of the framework in
which companies operate. We will do so from a pro-capitalist perspective. We want
entrepreneurs to be encouraged and accept that business failure is an inevitable part
of the process. Reputable businesses are, however, appalled by events at BHS. Those
events set out a path of further investigation for the two Committees.

175. This inquiry has exposed how capitalism can be worked to the advantage of
directors, financiers and advisers at the expense of employees andythe wider public
interest. This deeply concerning example of corporate govermance brings into
question the adequacy of existing company law and corporate’governance regulation,
particularly in relation to large private companies. That private companies are not
subject to the same transparency requirements and codes-6f ¢onduct as their public
counterparts in no way absolves them of their wider responsibilities. Parliament is
rightly cautious about imposing onerous new duties;on our companies; but if large
public or private companies do not behave in accordanee with the ethical standards
that society expects, further regulation may need tobe considered. Ultimately business
has a moral responsibility to operate within a framéwork which enjoys the confidence
of the nation. These are issues to which th&Business Select Committee will look to
return.

176. The future of occupational pension schenies is perhaps the greatest challenge facing
longstanding British businesses. In‘dn environment of rising longevity, interest rates
close to zero and intense internatignal competition, defined benefit pension liabilities
accumulated in a different agé ,can dppear burdensome and unaffordable. It should
not be forgotten that these liabilities are promises of deferred pay to employees. It is
imperative that the regulatory framework does not allow sponsor companies to evade
those responsibilities and,in doing so, pass the burden onto other schemes that pay the
PPF levy. There may be'd case for stronger and more proactive regulation. It is equally
important, however;that-a-balance is found to enable otherwise viable companies to
continue to operdte: Thejobs of those currently in employment are inevitably in some
competition with' the pension entitlements of their forebears. Investigating how to
secure a fair@and sustainable settlement will be at the centre of the Work and Pensions
Committee’s ongoing inquiry.
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Formal Minutes
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Witnhesses

The following witnesses gave evidence. Transcripts can be viewed on the inquiry publications
page of the Committees’ websites.

Monday 9 May 2016 Question number

Alan Rubenstein, Chief Executive, Pension Protection Fund Q1-91

Lesley Titcomb, Chief Executive, The Pensions Regulator, and Nicola Parish,
Director of Case Management, The Pensions Regulator Q92-197

Monday 23 May 2016

lan Greenstreet, Partner, Nabarro, Tony Clare, Partner, Deloitte, David
Clarke, Partner, KPMG, Richard Cousins, Partner, PwC, and Emma King,
Partner, Eversheds Q198-387

Owen Clay, Partner, Linklaters, Steve Denison, Partner, Piw€, ahd Anthony
Gutman, Co-Head, EMEA Investment Banking Services,\Goldman Sachs Q388-475

lan Grabiner, Chief Executive Officer, Arcadia, Lord Grabiner, Board

member, Taveta Investments Ltd, Paul Budge, Finance Diféctor, Arcadia

Group, Director Taveta Investments Ltd, Gillian Hague, Director, Arcadia

Group and Taveta Investments (No. 2) Ltd, and ChrisHarris, Group Property

Director, Arcadia Group Q476-601

Wednesday 25 May 2016

Chris Martin, Chair, BHS PensionlFund Trustees, Mike Lymath, BHS Pension
Fund Trustee, Phil Kitchen, BHS. Pension Fund Trustee, and Jason Hyde, BHS
Pension Fund Trustee Q602-694

Dr Margaret Downes, former chair, BHS Pension Fund former Trustees,
Siobhan Forey, former.BHS Pension Fund Trustee, and Richard de Dombal,

former BHS Pension Fund Triistee Q695-787
Stephen Hermer, Pdptner/Olswang, Andrew Frangos, Chief Executive,

Cornhill Capita), and Mark Byers, Head of Advisory, Grant Thornton Q788-910
TuesdaywZJdune2016

Robin Saunders, Managing Partner, Clearbrook Capital Partners LLP Q911-1002

Nicolas Giauque, Managing Member: London, Farallon Capital LLP, and
Joseph Dryer, Capital Markets and Advisory, RiverRock Q1003-1133

Wednesday 8 June 2016

Michael Hitchcock, Former Finance Consultant, BHS, Richard Price, Former
Chief Executive, BHS, and Darren Topp, Chief Executive, BHS Q1134-1270
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Mark Tasker, Former Director, Retail Acquisitions Ltd, Eddie Parladorio,
Former Director, Retail Acquisitions Ltd, Stephen Bourne, Former Director,
Retail Acquisitions Ltd, and Aidan Treacy, Chief Financial Officer, Retail

Acquisitions Ltd Q1271-1380
Dominic Chappell, Chief Executive, Retail Acquisitions Ltd Q1381-1739
Wednesday 15 June 2016
’\\;\
Sir Philip Green, Taveta Investments Limited Q(DQ1740—2333
S
9
Tuesday 28 June 2016 e
S
R

Alex Dellal, Director, Allied Commercial Exporters Ltd \Q Q2334-2483
Paul Sutton Q)b o Q2484-2640
Neville Kahn, Managing Partner, Financial Advisory, Delo,i@ Q Q2641-2779
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Wednesday 29 June 2016 o)
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Michael Sherwood, Vice Chairman, Goldman Sa@s, (kony Gutman, Co-
Head, EMEA Investment Banking Services, G@imab@achs, and Michael
Casey, Managing Director, Goldman Sachs% Q Q2780-2889
Mark Sherwood, former Property Dire -tb:r,' Bk@ Q2890-2956
Paul Budge, Finance Director, Arcadia'Gro {\and Director, Taveta
Investments Limited, Chris Harris, Qrpu5§roperty Director, Arcadia Group,
and Brett Alexander Palos, Dire(@r, Taveta Investments Limited Q2957-3141
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